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President's Message 


I AM HAPPY to report that the Federation of In- 
surance Counsel from both a membership and financial standpoint is 
stronger than ever before in its history. Bob Luce announced at the mid- 
winter meeting that there were only 47 vacancies remaining in our practic- 
ing lawyer category. Since then many applications for membership have 
been received from outstanding defense lawyers, and by the time the annual 
convention rolls around it may be necessary to again discuss the lifting of 
the ceiling. 


The midwinter meeting at Boca Raton was a huge success. In all, 73 
members and their wives registered, and despite the rather unusual weather 
(it was cold), everyone had a good time. The Club left no stone unturned 
to make our group happy, the accommodations, food and service being par 
excellence. Bill and Lillian Gillen hosted a cocktail party for the group 
on Sunday evening, and while they were unable to make the weatherman 
behave in accordance with the rules, they helped to make our visit to 
Florida one to be long remembered. 


For those who were unable to make the trip by reason of business, 
weather or not, another opportunity will be given to visit the Sunshine 
State, as the 1959 annual meeting will be held in or close by Miami Beach. 
This change was necessitated due to the fact that the American Bar Associ- 
ation changed its meeting plans for 1959 and will now meet at Miami 
Beach instead of Washington, D. C. 

The Ways and Means Committee and several of your officers inspected 
the facilities of many hotels in and around Miami Beach and while no 
definite place has been selected as yet, you may rest assured that only the 
best will be yours when the Executive Committee comes to a final de- 
termination. 

Steps have also been taken to fix the place and time of our 1960 con- 
vention. No final decision has been reached, but the Committee is tenta- 
tively considering Philadelphia as the place, and the week before the 
American Bar Association meeting, which will be held in Washington, 
D. C. that year, as the time. Your Executive Committee also has under 
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consideration the time and place of the 1959 midwinter meeting and there 
is already considerable sentiment for a return to the Sunshine State. 


Al DesChamps and his West Coast Committee are hard at work put- 
ting together what promises to be one of our best conventions. The serious 
part of the program is shaping up so well that none of our members can 
afford to be absent. National figures have accepted places on the program, 


and if plans work out one of our most distinguished elder statesmen will 
appear at one of our functions, The entertainment program is not being 


neglected and, although San Francisco is a delight in itself, the effort being 
put forth to make this convention one that will never be forgotten augurs 
well for those who will attend. Your Committee has selected the Fairmont 
Hotel on Nob Hill, one of the grand hotels of the world, as our head- 
quarters, and everyone is urged to make reservations early so as to preclude 
the possibility of having to be assigned quarters elsewhere. Remember, 
San Francisco is a tourist city, and while your Committee feels it has 
sufficient rooms reserved for our members and their families, there is always 
a possibility that there may not be sufficient room at the Fairmont for 
those who fail to make their reservations early. 


As Charlie Robison, Editor of the Quarterly, pointed out at the mid- 
winter meeting, your publication, which is the window through which 
non-members see your organization, can only be as good as you make it. 
This means that each and every member should take pride in the Quarterly 
and give Charlie every assistance possible in obtaining and selecting articles 
on subjects of general appeal to our membership. Suggestions on format 
and content should be sent to him so that he may have the benefit of your 
advice. It is your publication and the best editor in the world could not 
make it an excellent media without your help. If you have a real interest 
in seeing your organization grow and improve, give Charlie your help. 


The use of personal items in the Quarterly, or the creation of a bulletin 
to carry such items, is under consideration by your Committee and will 
no doubt come up for discussion on the floor of the convention at San 


Francisco. Other items which will be discussed are amendments to the 
By-Laws, the establishment of a Foundation, and the incorporation of the 


Federation. If you have any thoughts or suggestions on these or other 
matters of importance to the Federation, let me hear from you. 


Sincerely yours, 
J. HARRY LABRUM 
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The Legal Aspects of the Relationship 
Of Trauma to Cancer 


By IsIDORE HALPERN * 


Waren A LAWYER ATTEMPTS to discuss the subject 
of cancer, he finds himself in the position of the nursery rhyme figures, 
Winken, Blinken and Nod, who attempted to sail a stormy, turbulent 
sea in a frail washtub. I cannot speak for all of my colleagues. There 
are untold numbers of lawyers and just as many conflicting opinions. 

I approach the entire subject with humility. After all, am I not in 
the position of one who has a knowledge of elementary algebra and is 
asked to express an opinion on the subject of calculus? I am mindful of 
the statements of Dr. Leila Charlton Knox, a Diplomate of the American 
Board of Pathology and a Member of the College of American Pathol- 
ogists, who said: “It is obvious that the science of tumors is still in the 
course of development . . . so much new knowledge has been acquired 
from the studies of tumors in human beings and in animals in the last 
twenty years, that many observations which were regarded as established 
facts by the preceding generation, have now been, of necessity, discarded 
or completely remolded. Writers on the subject of the relationship be- 
tween a single trauma and the appearance of a neoplasm, still cite the 
works of the old masters with a highly commendable desire for accuracy 
and completeness; but that these citations have any great value in com- 
parison with what we now know, is more than doubtful.” 

The writer, in this manner, disposes of the opinion of the great Vir- 
chow, stating that he might have changed his opinion with respect to 
trauma and cancer if he had before him the past twenty years of biological 
research of the nature and causation of tumors. She does, however, make 
the statement that “‘it will be seen that a single trauma has never been 
proved to be the cause of animal tumor.”’ 

As far as the lecturer’s personal opinion is concerned, he has lectured 
and taught to thousands of lawyers that one trauma will never cause a 
cancer. This opinion is based on the experimental work done by Maude 
Slye, Ribbert and Lubarsch. However, one must be mindful of the 
opinion of Dr. Ropke who states that 11.3 of cancers of the skin are 
caused by a single injury. The experimenter, Borrmann, places it at 


* Attorney, Brooklyn, New York. Lecturer on Medical Jurisprudence, The Practicising 
Law Institute, New York City. 
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scarcely 1%. It is well to restate the so-called Ewing Postulates enun- 
ciated in 1935. Although they bear his name, they are not his Postulates. 
The great Dr. Ewing collected them from many sources. As a matter of 
fact, he never positively enunciated that if these postulates were satisfied, 
it could then be positively stated that a trauma would cause cancer. His 
assertion was that if a case satisfied all of these postulates, one could not 
deny that trauma might play a part as a causative factor for cancer. A 
statement such as this is not of great help to the lawyer upon whom is 
thrust the burden of establishing facts positively and not negatively. 
These postulates are as follows: 

1. There must be proof of the authenticity and adequacy of the 
trauma. In other words, it must not be a mere brushing, casual 
or superficial or inconsequential blow. 

2. There must be evidence of the prior integrity of the part. This 
means that there must be proof that there was no tumor of the 
injured part prior to the accident. 

3. The tumor alleged to be of traumatic origin must have arisen at 
the exact point allegedly injured. As a practical matter, this 
rule was relaxed to allow for the tumor’s location not at the 
precise point but it is sufficient if it is in very close relation to the 
injured part. Even under the relaxed rule, it does not allow 
leeway for more than about one inch. 

4. There must be a chain of unbroken bridging symptoms. 

5. The time elapsing between the alleged injury and the appearance 
of the tumor must be a reasonable one for the type of tumor 
found. In other words, different types of tumors require different 
periods of time for their formation and this must be taken into 
consideration. This period is variable. In general, a period of 
less than about three weeks or more than three months is not 
considered as fulfilling this Postulate. 

6. There must be a positive diagnosis that the mass felt is a tumor 
and its type and nature must be positively known. As a practical 
matter, this would mean that a biopsy must have been performed. 


Have these Postulates been accepted without question? The answer 
is they have not. Henke and Lubarsch wrote a monumental work on 
Pathology. Two volumes were concerned solely with the pathology of 
the heart. Their authority cannot be questioned. Lubarsch views the time 
interval enunciated in the Postulates as unimportant for the reason that 
nothing is known concerning the time required for the cells to grow into 
a tumor which can be recognized. As a matter of fact, one of the greatest 
living cancer authorities, Dr. George Thomas Pack, has modified the 
Postulate of direct violence. He has stated that in certain cases the force 
need not be direct but may be indirect as in cases of contre-coup brain 
injury. 
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As a practical lawyer, my negative viewpoint is based on the statistics 
compiled from the many thousands of serious injuries sustained in the 
various world wars. It is likewise based on the opinion of Dr. Lewy, 
Chief Medical Examiner of the Bureau of Workmen’s Compensation, 
Department of Labor of the State of New York. After examining 26,389 
cases, he was of the opinion that trauma, per se, is never the primary 
cause for the development of any type of cancer. To the similar effect, 
the statement of Dr. Pack in connection with the injuries sustained by 
German soldiers and likewise the studies of the French Association for the 
Study of Cancer in 1918. It may be noted, however, that Dr. Berard 
disagreed and held the position that trauma was quite frequently the cause 
of neoplasm. 


Despite Dr. Knox’s statement that there has been a tremendous ad- 
vance in the last 20 years and the old writers might change their opinion, 
Dr. Linell, a Scandinavian, repeated these experiments and came to the 
conclusion that an isolated trauma will neither cause nor aggravate a cancer. 
It is interesting to observe that some of the experimenters have found that 
traumatizing a malignancy will retard its growth. Dr. Molomut and 
Spain performed these experiments on a strain of cancerous mice. They 
did nothing with respect to one group and proceeded to traumatize another 
group of mice with a similar malignancy. They found that the metastasis 
was lessened in the case of those which were subjected to trauma. This 
is not a new concept. As a matter of fact, the ancients attempted to cure 
the malignancy by striking, burning and excising it. A mural by Diego 
Rivera in the New Social Security Hospital in Mexico pictures this 
procedure. 

Let me now, however, discuss a subject concerning which there can 
be no doubt. What views have our courts taken with respect to trauma 
and cancer? They have followed the so-called Ewing’s Postulates enun- 
ciated in 1935. Incidentally, it might be interesting to note that Mock 
and Ellis had set up similar Postulates. 

There are many cases on the books, and time does not permit a dis- 
cussion of all of them. The most significant one is the case of Dennison 
v. Wing.' It was the plaintiff’s claim that she had a fracture of the left 
clavicle and a contusion of the left shoulder and upper chest. There was 
no original breast injury. Four weeks later, it was claimed that there was 
a swelling over the clavicle with tenderness and discoloration extending 
down from the clavicle to the upper chest. Approximately two months 
after the accident, she developed a pimple of her left breast in the armpit. 
This was observed at the end of November, 1946. In March of 1950, the 
pimple became hard and big as a nut. A breast cancer was diagnosed and 


2279 App. Div. 494, 110 N.Y.S. 2d 811 (1952). 
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the breast was removed. The only witness called was an expert. None 
of the treating physicians were produced. 

The facts, in my opinion, are relatively unimportant. The important 
thing concerning this case is the statement by Mr. Justice Peck at page 
813. He states in substance that it is not the duty of the Court to resolve 
the question as to whether or not trauma could produce cancer of the 
breast. He does, however, state: “Even in such medical opinion as would 
recognize the possibility of trauma leading to cancer, certain Postulates 
must be satisfied before a connection can be considered established. Two 
of such Postulates are pertinent to the present case; the cancer must develop 
at the site of the injury and the cancer must not develop until there has 
been a sufficient time interval after the injury for it to develop and reach 
a detectable size.’"” The Court then continues and says that these facts 
are “inconsistent with the Postulates.”’ 

The Court went even further and stated at Page 814 in reversing the 
judgment and granting a new trial: ‘‘Plaintiff should be expected in that 
event, to have doctors who observed and treated plaintiff’s wife after her 
accident, give such testimony as they might be able and qualified to give 
as to whether the injuries they observed could have caused the Cancer in 
the location in which it developed. The surgeon who performed the 
breast operation should be called for such relevant testimony as he might 
give, AND ONE OR MORE RECOGNIZED AUTHORITIES ON BREAST CANCER 
SHOULD BE CALLED.” 

Judge Shientag, while he concurred, disagreed in part with Judge 
Peck. He stated he was not prepared to formulate requirements which 
must be satisfied before a connection can be considered to have been 
established between a trauma and a cancerous growth. 

This decision is an amazing and a revolutionary one. No court has, 
to my knowledge, ever incorporated in a judicial decision medical postu- 
lates which must be proved before a case can be established. In the average 
case, a general practitioner has the right to make a statement with reason- 
able certainty as to either an orthopedic injury, injury to the brain, or 
injury to any other part of the human body. No matter how eminent the 
medical gentlemen who are produced against him, this still does not 
deprive the litigant of the right to have a jury pass upon his or her case. 
Of course, the jury then has the right to determine the testimony it will 
give greater credence. We now have, however, incorporated into the law 
on the subject of trauma and cancer, definite medical minimal requirements. 

Thereafter, in the case of Sikora v. Apex Beverage Corp.,? Judge Peck 
again rendered an opinion concerning this most vital subject. This dealt 
with the aggravation of a previous condition where the plaintiff testified 
he first noticed the lump about the size of a pea on his right breast about 


*282 App. Div. 123, 122 N.Y.S. 2d, 64 (1953). 
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a week after the accident, and within a few months a lump the size of a 
walnut, diagnosed as cancer, and requiring radical breast surgery. The 
blow in this case was concededly an indirect one. A pathologist and a 
radiologist testified to aggravation and acceleration. They stated that the 
transmission of force to the breast region by a fall on the back was 
sufficient to satisfy the Postulate. Experts called by the defendant denied 
it. 

The Court stated: ‘‘In the absence of a direct blow to the site of the 
cancer or spreading into surrounding areas, there is no adequate basis 
for believing that the growth of the cancer was in any way affected or 
accelerated by the plaintiff's fall.” 

Again the Court took upon itself to enunciate medical principles as 
a matter of law. This was affirmed by the Court of Appeals. It does 
not, however, indicate of necessity that the Court of Appeals endorsed 
this doctrine. The plaintiff had likewise failed to prove a cause of action 
in negligence in the opinion of the Court. 

Thereafter, in the case of James Avesato v. Paul Tishman Co. Inc., 
et al.,> Mr. Justice Spector was of the following opinion: ‘‘Plaintiff testi- 
fied that the nipple of his left breast was knocked off and suspended by 
surrounding skin. Four months later, he was operated on for the removal 
of a tumor of the left breast. It was claimed originally that trauma was 
the cause of the carcinoma, but upon the trial the claim was changed to 
aggravation. Experts were called on both sides of the case. The defend- 
ant’s experts claimed that it is unreasonable to assume that a cancer is ever 
dormant; that a claim of aggravation is nothing but speculation; that 
trauma does not affect unfavorably a cancer.” 

The Court states: ‘““There was considerable discussion about Ewing’s 
Postulates and Pack’s Postulates in determining causal relationship. It 
was explained that even if all the Postulates were satisfied, it does not 
establish causation. The criteria was set up to illuminate all those cases 
unworthy of consideration.” The Court then continued: “But if all 
criteria are satisfied, you still do not prove causation. These are merely 
screening devices to eliminate unmeritorious cases.’ He did, however, 
quote Judge Peck’s decision in the Sikora case. He said of Judge Peck’s 
decision: ‘In the absence of a direct blow to the site of the cancer or 
spreading into surrounding areas, there is no adequate basis for believing 
that the growth of the cancer was in any way affected or accelerated by 
the plaintiff's fall.”” Judge Spector then wisely continues: “If the converse 
is true, I submit that the Court is writing into law conclusions concerning 
medical matters on which the medical profession itself is not agreed.”” In 
the opinion of this lecturer, that is precisely what the higher courts have 
done. 


*142 N.Y.S. 2d 760 (1955). 
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I am likewise mindful of the fact that at the present time, scarification 
is being resorted to in an attempt to prevent the mestastasis of cancer. 
Judge Spector comments briefly upon this and states: “In fact trauma to 
cancer kills the cells which are traumatized.” 

My opinion, for whatever it is worth, is that most of these cases, 
particularly where a female claims she has been struck by a door and a 
malignancy developed, are really cases of traumatic determinism in which 
attention is directed by the very occurrence of the accident, to a condition 
which already existed. I am aware of the fact that there are many medical 
statements and opinions recently from England in which the learned 
medical profession states in language substantially as follows: “One 
cannot rule out trauma as a cause of cancer.” This, however, is of no 
avail to the lawyer. The lawyer should likewise bear in mind the Postu- 
lates of Selye; the effect of trauma and the consequent alarm reaction, its 
effect on the manufacture of adrenalin, the stimulation of the pituitary and 
the production of an increased amount of ACTH, also the fact that the 
increase of Cortisone retards the formation of connective tissue and thus 
plays some part in a failure to restrain the cells. 

The great difficulty in establishing these cases is the Postulate dealing 
with the prior integrity of the part. Epen though a physical examination 
has been made prior to the accident and x-rays taken which are negative, 
there is still no way of saying that the malignancy was not present. 
Unfortunately, it may very well be there and not be detectable. 

Unfortunately, the physician fails to appreciate the problem of the 
lawyer and the proof that he seeks to elicit. The law has wisely stated 
that a medical case must be established with reasonable certainty. Web- 
ster’s Dictionary defines reasonable as: ‘‘fair, just and rational.’’ Certainty 
is defined as: ‘‘the fact of being certain or assured in mind.” 

Why should the physician be frightened by these terms? In his practice 
each year, he makes his diagnosis of hundreds of thousands of people with 
reasonable certainty. The fact that he uses the term “may” or “might’’ 
does not change the circumstances. When a physician advises a patient and 
predicts a medical condition in his own practice, he always in the greater 
majority of instances does so with so-called reasonable certainty. The 
number of cases in which he frankly admits that he has no opinion, 
are rare. 

Let us examine this term “‘reasonable certainty”’ in the light of our 
practical experiences. When we board an airplane for a journey, there 
is always the possibility that it will plummet from the skies and crash 
into the earth. We are, however, “reasonably certain’’ that we will arrive 
at our destination safely. When we board an ocean going liner, there is 
always the possibility that it will sink into the inky depths of the sea. 
Yet, we know from practical experience that the ship will deposit us 
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safely on shore. We know that an ocurrence similar to the Titanic sink- 
ing is rare. 

“‘Reasonable Certainty’’ in our courts does not mean a statement made 
with a positiveness of the “Delphic Oracle.”” ‘‘Reasonable Certainty” 
does not mean a statement comparable to that of Moses to the Tribe of 
Israel when he handed the Ten Commandments. What then does it 
mean? It means precisely what the words convey, “reasonable certainty.” 
If these words are to be given a tortured meaning, then medicine had no 
right to make any diagnosis prior to the days of the x-ray, the areteriogram, 
the electroencephalogram, and the other numerous clinical aids available 
to medicine today. Yet, we know that competent diagnoses were and are 
being made without these aids, and with reasonable certainty. 

I wonder why a physician, therefore, in a proper case cannot testify 
that a patient did not have a malignancy prior to the accident, bearing in 
mind the rules of ‘‘reasonable certainty’’ required by law. I personally 
bemoan, with due deference, the decision of our higher courts. In my 
opinion, juries can competently pass on these matters. I am aware of 
the constant bewilderment of doctors who cannot understand why lay 
people are entrusted with decisions on disputed matters of medicine. They 
always regale their friends socially with stories of how ignorant juries 
decided matters properly belonging in the medical field. The answer is 
simple. Miscarriages of justice on medical questions result either from the 
doctor’s inability to articulate or the lawyer’s lack of preparation, famil- 
iarity and ability to develop the inquiry. 

Despite my personal views, where the proper proof existed I would 
try a case for the plaintiff where it was postulated that a trauma caused 
either a cancer or its aggravation. In my opinion, it is regrettable that the 
court saw fit to lay down these rules. It is not a lawyer's duty to decide 
these complicated questions of medicine. 

If my belief or the belief of any other lawyer is to determine justice, 
let us close our Courtrooms and let every lawyer be an arbiter on the 
justice or injustice of a cause. This, of course, would be a deplorable 
situation. 

Great progress can be made in an eventual solution of this most per- 
plexing question, if the physician will appear more frequently in the 
courtroom, rather than in the Academic Halls of Medicine and state his 
sincere beliefs with reasonable certainty, as to whether or not a trauma 
can cause or aggravate malignancy. 
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All Risks of Loss v. All Loss 


By JOHN P. GORMAN * 


"Tue TITLE, “All Risks of Loss v. All Loss,’’ is per- 
haps only partially descriptive of the subject matter to be discussed. Partial, 
because to many it appears evident that ‘‘all risks of loss’’ and ‘‘all loss’”’ are 
not the same, are totally different concepts, and the one clearly does not 
equal the other. If all were in agreement upon this there would be no con- 
troversy and, therefore, little to say under this title, being phrased, as it is, 
in the manner of describing a contest; but to others, and I fear that they too 
are many, it appears with apparent equal clarity that the two are one and 
the same. To the latter, ‘‘all risks of loss’’ equals ‘‘all loss.’’ Herein lies the 
problem, and it is to this problem that my remarks will be addressed. 

Fire insurance claim offices are currently faced with great numbers of 
claims arising under the relatively new “‘all risks’ broad form coverages, 
such as the Home Owners C and the Home Owners B, with special building 
endorsement forms, which present exactly this dispute: ‘‘All Risks of Loss 
v. All Loss.”’ 

The insuring clauses in these new forms are brief and simply stated 
substantially as follows: 

“This policy insures against all risks of physical loss to the prop- 
erty except as otherwise excluded.” 


If one considers these few words in an offhand or casual manner, and as 
standing solely by themselves, one might in good faith conclude that here 
is something new in the field of property insurance. A blank check, as it 
were, that is intended to cover all losses of whatsoever kind or description 
that may occur to the property described during the policy period unless 
specifically excluded, and when one disputes such a person, he is likely to be 
met with such statements as these: ‘‘So you're issuing a policy and accepting 
premiums upon a policy that does not mean what it says. This is trickery.” 
And then, depending upon the identity of the individual making the state- 
ment, “‘I’ll not place any more of my business in your company.”’; or, “‘T’ll 
sue.” 

The fact is that the insuring clause of the policy does mean exactly what 
it says; but, what it says, is not dependent alone upon the words used, and 
a casual or offhand consideration of these words. The “‘all risks’’ contract, 


* Member of Clausen, Hirsh, Miller and Gorman, Chicago, Illinois. Address delivered 
before the Western Loss Association, Lake Delavan, Wisconsin, September 19, 1957. 
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like any other insurance contract, is dependent for its meaning, intention 
and purposes upon the legal interpretation by our courts of the language 
adopted; the needs which have given rise to the form which, in turn, is 
historical; and the generally accepted meaning of the words as reflected in 
authoritative works in the language used, in this case the English language as 
generally accepted in the United States. 


DICTIONARY MEANING OF WORDS 


We will turn first to Webster’s Dictionary. In doing so, we will not 
consider the modifying word “‘physical’’ as it appears in this clause because, 
while of great importance, it does not bear directly upon the dispute under 
discussion, “‘All Risks of Loss v. All Loss.’’ Similarly, we will not consider 
the word “‘all”’ as it appears therein, because there can scarcely be any prob- 
lem or disagreement concerned with that word. It is one that clearly and 
obviously means exactly what it says, literally and in no other way. It 
is possible to have less than all, but quite impossible to have more than all. 
All, therefore, instinctively and without question know and appreciate the 
full meaning of ‘“‘all.”’ 

The key word in the insuring clause under consideration is the plural of 
“risk,” t.e., “‘risks,”’ or, as it appears therein, “‘all risks.’’ Webster gives two 
principal definitions of the word “‘risk.’’ In the general sense, it is defined 
as “‘hazard; peril; exposure to loss or injury’’; and, in the insurance sense, 
the word is defined by this authority as, ““The chance of loss or the perils to 
the subject matter of insurance covered by the contract.’’ Note the word 
“‘chance”’ as it appears in that definition. It is important. It is a synonym 
for “‘fortuitous,’’ which is another word of major importance in this study. 

Next consider the word “‘loss”’ as it appears in the phrase “All Risks of 
* * * loss.”” This word is defined as the “‘state or fact of being lost or 
destroyed; ruin, destruction.”” It is easily understood and not in itself 
troublesome, at least not in connection with the present problem. 

Next we will consider the word already emphasized—‘‘fortuitous.” 
This is an adjective defined as meaning “‘happening by chance or accident; 
chance’’; and, for a synonym to this word, Webster says, “‘See accidental.” 
The noun “‘accident’’ is defined as ‘‘an event that takes place without one’s 
foresight or expectation, especially one of an afflictive or unfortunate 
character.” 

So, I think it may be properly stated that we in the United States who 
use the English language as our native language agree that “‘risk’’ means 
a fortuitous hazard or peril; one that happens by chance; one that cannot be 
foreseen and is not certain to happen. All such chance or fortuitous happen- 
ings which result in loss are, unless excluded, covered by the “‘all risk’” form 
of policy, but none other. 
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HISTORY 


Now permit me to direct you to a brief look into the history and devel- 
opment of the institution, or business, of insurance upon property as a guide 
to coverage afforded by the “‘all risk’’ type of insurance policy. I believe 
it is well to bear in mind that the business, as a whole, and the forms of 
coverage offered and made available by the business in particular, has, and 
have, come about and been developed in large measure in answer to a need 
and resultant demand of the public. It has not been, and I believe never 
will be to any extent, the other way around. Property loss incurred by 
disaster has been a problem of mankind from early times. As cities and 
towns developed and grew in size, with consequent concentration of values 
in relatively small areas, this problem increased. The problem was further 
increased by the development of commerce between these cities and towns 
and between nations. The latter resulted in a very early development of 
ocean marine insurance, and it is said that the great fire in London in 1666 
give impetus to the development of fire insurance upon property on land. 


In those early days of which I am now speaking, the greatest single 
hazard to property on land was fire; whereas, the hazards to property being 
transported by sea were inexhaustibly many, 1.e., as it was stated then and 
is still stated, “‘all the perils of the sea.”” Hence, insurance upon property 
upon land being, for the most part, fixed as to locality and subject only to 
certain easily specified risks, the principal one then being fire, developed 
along the lines of specified perils. On the other hand, property being trans- 
ported by water, the then principal form of transportation, having no fixed 
place as to locality and it being subject to so many and unpredictable haz- 
ads, ocean marine insurance developed along the lines of ‘‘all risks’’ cover- 
age. The purpose sought to be accomplished in each case was, however, 
nonetheless identical; namely, spreading the risk of disaster which might be 
suffered by the few among the many. In neither case was it sought to 
spread the certain loss or losses of the insured among all the insureds, but 
only the fortuitous or chance loss, or losses, of the few insureds who suffered 
them in a given period among all the insureds who faced them but did not 
experience them during the same period. The certain losses could be and 
were provided for by other means, as savings, depreciation accounts, 
obsolescence funds, etc. 

This is a fundamental principle of insurance, that only accidental losses, 
known as fortuitous losses, are insurable. Historically, this principal under- 
lies the “‘all risk’’ form of coverage, early exemplified in ocean marine 
insurance, to an equal degree with the “‘specified peril’’ form, as exemplified 
in the fire insurance policy. 

Another equally important doctrine underlying each form of coverage 
is that of indemnity; 1.e., that the purpose of insurance is to reimburse the 
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insured financially for a fortuitous loss sustained. It is not intended under 
either form that the insured shall profit from the loss. Any interpretation 
that would define ‘‘all risks of loss’”’ as meaning “‘all loss’’ would seriously 
violate this doctrine. 

The early development of both these lines of insurance, ‘‘specified peril’’ 
and “‘all risks,’ occurred principally in England but their development in 
this country, while later in time, followed identical lines. 

It is well to briefly recall that with the development of railroads and 
the shipment of goods further inland and, for that matter, solely between 
points inland, there came a need for what came to be known as inland ma- 
rine insurance. While not exclusively so, much of this was and is written 
upon the “‘all risks’’ form. It should not be assumed from this fact, how- 
ever, that “‘all risks’’ is in any way synonymous with marine or inland 
marine insurance and that therefore a revolution occurred when this form 
was used in covering fixed property which traditionally was covered under 
fire and extended coverage forms. Nothing of the sort has occurred but, 
rather, what has occurred is a natural development in meeting the insurance 
needs and resultant legitimate demands of the public. 

To get back, the hazards encountered by property in transportation by 
rail and, more recently, by truck and by air, are like those at sea, many and 
varied, actually too numerous to be listed and specified; hence, the adoption 
of ‘‘all risks’’ form from the marine coverage into the inland marine form. 

As recently stated by the Supreme Court of Massachusetts in the case 
of Insurance Company of North America v. Commissioner of Insurance: 


“Inland marine insurance is comparatively new. It is an out- 
growth of the development of land transportation. The Federal op- 
eration of railroads in the overcrowded conditions of World War I, 
the inauguration of shipment by motor truck and by airplane, greater 
mobility of population, and increased traffic in personal property 
were some of the factors accelerating the need for a type of insurance 
policy which would cover portable personal property other than at 
fixed locations. The name itself is a misnomer, and includes many 
forms of insurance wholly lacking in marine features. While the chief 
characteristic is a relation to transportation, there are recognized cate- 
gories which have no such relation. * * *” 


As therein indicated, while originally limited rather strictly to goods in 
transportation, with changing conditions this type coverage was extended 
into various forms of so-called floater policies with which you are all 
familiar. Again, and for the same reasons, the “‘all risks’’ type of coverage 
was used, but not for an instant abandoning the traditional and funda- 
mental principles of insurance of indemnity and that only accidental or 
fortuitous losses are covered. 


*327 Mass. 745, 134 N.E. 2d 423, 8 C.C.H. Fire & Casualty 1038 (1956). 
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Finally, and this is very recent, to meet the complexities of present day 
living in our country, a need and demand has arisen for broader coverage 
upon fixed property, principally dwellings and the contents of dwellings. It 
would seem natural that it should begin here as, for the average man, the 
greater part, or at least a substantial part, of his worth is represented in 
his home and its contents. If he should lose his home by any of the many 
and varied fortuitous happenings that in this day may occur, he is in real 
trouble. He wants to spread these risks and he wants to spread all of them; 
that is to say, all of them that can be spread at premiums that he can afford 
to pay. Hence, the writing by the companies of Home Owners C and like 
forms of broad coverage insuring against “‘all risks’’ of physical loss to the 
property, except as otherwise excluded. 

But, in meeting this desire and this need, this man does not intend or 
wish, or at least he should not so intend or wish, to spread his certain losses 
which arise and occur as night follows day from the mere ownerhip of the 
property as, for example, the fact that the roof must be replaced in fifteen or 
twenty years; that the foundation will settle; that plaster will crack; that 
doors will warp; that paint will fade, chip and peel; that certain metals 
will corrode and rust; that furniture will be scratched and marred; that 
draperies will fade and deteriorate; that clothing will wear out; that dogs 
and cats will be dogs and cats; that junior will be junior; that guests and 
members of the family will wear and tear the upholstered furniture and 
carpeting; that food at room temperature will decay; that, in sort, every- 
thing he owns, including himself (with the possible exception of diamonds, 
which are said to be forever), wears out. If there be any in the insurance 
industry who tell or seek to persuade him otherwise, they are doing him a 
disservice. 


LEGAL INTERPRETATION 


From what has thus far been said, it is clear that we are not here dealing 
with language that is new or unique. A new application, yes; but new in 
no other sense. Consequently, the language has been many times before the 
courts not only in England, where it originated, but in our own country. 
From these many cases, a few of which I will cite, it may be stated categori- 
cally not only that “‘all risks of loss’’ does not include “‘all losses,’’ but that 
for a loss to come within “‘all risks’’ each of the following four factors must 
be present: 

1. The loss or damage must be fortuitous. (Accidental). Stated 
in another way, the cause of the loss must be a risk, not a certainty. 

2. The loss or damage must happen to the subject matter from 
without; i.e., the cause must be an extraneous one as distinguished 
from the natural behavior of the subject matter. 

3. The loss or damage must not be contributed to by the insured’s 
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willful or fraudulent act; it cannot be the result of the insured’s 
deliberate or willful act. 
4. The loss must result from a lawful risk. 


What is perhaps the leading case upon this subject is that of British & 
Foreign Marine Insurance Company, Limited v. Gaunt.? In that case, Lord 
Birkenhead said: 


“In construing these policies it is important to bear in mind that 
that they cover ‘all risk.’ These words cannot, of course, be held to 
cover all damage however caused, for such damage as is inevitable 
from ordinary wear and tear and inevitable depreciation is not within 
the policies. There is little authority on the point, but the decision 
of Walton J. in Schloss Brothers v. Stevens, on a policy in similar 
terms, states the law accurately enough. He said that the words ‘all 
risks by land and water’ as used in the policy then in question ‘were 
intended to cover all losses by any accidental cause of any kind occur- 
ring during the transit. . . . There must be a casualty.’ Damage, in 
other words, if it is to be covered by policies such as these, must be 
due to some fortuitous circumstance or casualty.” 


In the same case, Lord Sumner said; 

“There are, of course, limits to ‘all risks.’ They are risks and risks 
insured against. Accordingly the expression does not cover inherent 
vice or mere wear and tear or British capture. It covers a risk, not a 
certainty; it is something, which happens to the subject-matter from 
without, not the natural behavior of that subject-matter, being what 
it is, in the circumstances under which it is carried. Nor is it a loss 
which the assured brings about by his own act, for then he has not 
merely exposed the goods to the chance of injury, he has injured them 
himself. Finally the description ‘all risks’ does not alter the general 
law; only risks are covered which it is lawful to cover, and the onus 
of proof remains where it would have been on a policy against 
ordinary sea perils.” 


This decision of the House of Lords was followed in this country by the 
distinguished Judge Augustus N. Hand, District Judge of the United States 
District Court for the Southern District of New York, in the case of Mellon 
v. Federal Insurance Company,* wherein Judge Hand quoted with approval 
and followed the above quoted language of Lord Sumner in the Gaunt case, 
and where in the course of his opinion Judge Hand made this very signifi- 
cant statement: 

“* * * The words ‘other causes of whatsoever nature’ cover, in my 
opinion, ‘all risks;’ but the perils insured against are risks.” (Empha- 
sis, Judge Hand). 


*? Law Reports (1921), 2 A.C. 41. 
*14 F. 2d 997 (1926). 
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The opinion of the Supreme Court of Minnesota in the case of Chute 
v.North River Insurance Company,‘ is so important to and, in my view, so 
decisive of the question which we are here discussing, that I will set it forth 
almost in full. The court said; 


“Recovery is sought for a fire opal valued at $2,000 because, ac- 
cording to the complaint, while the policy was in force, ‘the opal 
* * * became cracked.’ It ‘was not cracked at the time said policy of : 
insurance became effective but developed said crack after said policy | 
became effective but during the time it was in force.’ Then, with com- 
mendable candor, the complaint avers ‘that said crack was due to an 
inherent vice in said opal and was not the result of outside force.’ The 
one question is thus plainly apparent—Can there be recovery for mere 
cracking arising from an inherent defect or tendency of the insured 
property and not at all from extraneous and fortuitous cause? Ac- 
cording to a work on ‘Gems and Precious Stones of North America’ 
(George F. Kunz, 293), quoted by counsel for plaintiff, fire opals 
are as ‘sensitive’ as they are gorgeous. They have a tendency to ‘fis- 
sures’ and, with ‘only a small loss of color, have become entirely 
flawed, the cracks being such as to render the stones unfit for setting, 
since they are liable to break.’ 

“The diligence of counsel has failed to furnish us any case in 
point or even of much help except those arising on policies of marine 
insurance. But they furnish, we think, a fair analogy. The contract 
is an ‘ail risk’ policy, and of a kind which characterizes marine insur- 
ance more than any other. The rule of marine insurance is that under 
such a policy, the insurer is not liable ‘for losses resulting from in- 
herent vice, defect, or infirmity in the subject-matter insured.’ 38 C.J. 
1097. In Arnould on Marine Insurance (11th Ed.) § 77, it is put 
thus: 

“** * * The underwriter is not liable for that loss or dete- 
rioration which arises solely from a principle of decay or corrup- 
tion inherent in the subject insured, or, as the phrase is, from its 
proper vice; as when fruit becomes rotten, or flour heats, or wine 
turns sour, not from external damage but entirely from internal 
decomposition.’ 


“In applying this rule, we are not unmindful that in marine cases 
there is on the part of the insured an implied warranty of sea worthi- 
ness, and that risks insured against are ‘perils of the sea.’ Clarke v. 
Mannhein Ins. Co. (Tex. Com. App.) 210 S.W. 528. But ‘the pur- 
pose of the policy is to secure an indemnity against accidents which 
may happen, not against events which must happen.’ Gulf Trans- 
portation Co. v. Fireman’s Fund Ins. Co., 121 Miss. 655, 664, 83 So. 
730, 733 (9 A. L. R. 1307) quoting from Lord Herschell in The 
Xantho, 12 App. Cas. 509. In Providence Washington Ins. Co. v. 
Adler, 65 Md. 162, 168, 4 A. 121, 123 (57 Am. Rep. 314) Kent 


“172 Minn. 13, 214 N.W. 473, (1927). 
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and Parsons are among the authorities quoted for ‘another rule, that 
insurers are not liable for property destroyed by the effect of its own 
inherent deficiencies or tendencies, unless the tendencies are made ac- 
tive and destructive, by a peril insured against. * * * It would, as 
Emerigon says, be intolerable that the owner should receive pay for 
goods that destroyed themselves.’ It is no longer intolerable that the 
owner should receive pay where goods destroy themselves, but the 
law remains that he cannot get it under a contract of insurance that 
does not make it clear that such is the intent and such the indemnity 
purchased. See also, Marcy v. Sun Mutual Ins. Co., 11 La. Ann. 748, 
where recovery was sought for the sinking of a floating dock. A new 
trial was ordered because, among other things, the jury was not in- 
structed that, if the accident was occasioned “by the inherent defects 
in the dock,’ the insured could not recover. Among the other cases 
cited are Mellon v. Federal Ins. Co. (D.C.) 14 F. (2d) 997, and 
British and Foreign Marine Ins. Co. v. Gaunt, 90 L.J. (K.B.) 801. 
Interesting in this connection are the ‘friendly fire’ cases, in which it 
is held that damage, in order to be recoverable under the ordinary 
policy, must arise from a ‘hostile’ as distinguished from a ‘friendly’ 
fire. They are reviewed in O’Connor v. Queen Ins. Co., 140 Wis. 
388, 122 N. W. 1038, 133 Am. St. Rep. 1081, 17 Ann. Cas. 1118, 
annotated, 25 L.R.A. (N.S.) 501. 

“True, literal rendition could lead to a contrary result, and am- 
biguities in insurance policies are resolved ordinarily against the in- 
surer. But to follow that reasoning to its conclusion here would be 
to control decision by an interpretation so literal as to ignore the 
purpose of the contract. Plaintiff purchased and defendant furnished 
indemnity against loss or damage from fortuitous and extraneous 
circumstance rather than warranty of the quality and durability of 
chattels. It takes explicit language indicating that purpose to extend 
the effect of insurance beyond damage arising from or contributed 
to by extraneous causes and make it cover loss from automatic dete- 
rioration alone. That rule is applied unequivocally in marine insur- 
ance. To apply any other here would make the policy cover natural 
disintegration, something clearly not intended. Because the policy 
must be considered as one against damage from fortuitous and ex- 
traneous risks, it is not permissible to resort to an ultraliteral inter- 
pretation which will convert it into.a contract of warranty against 
loss resulting wholly from inherent susceptibility to dissolution.” 
(Emphasis ours). 


In Gulf Transportation Company v. Fireman’s Fund Insurance Com- 


pany,® there was involved a marine policy providing “‘all risk’’ type of 
coverage upon a wooden barge. After being loaded with oil the barge 
sank some thirty minutes after starting its voyage and while being towed 
in smooth and placid water, the evidence being that “‘she broke under her 


°121 Miss. 655, 664, 83 So. 730, 733, 9 A.L.R. 1307, 1313 (1920). 
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own weight.” In affirming the judgment of the trial court for the com- 
pany, the Supreme Court of Mississippi said: 

““* * * Our duty in the case at bar is to determine whether the 
misfortune is an extraordinary or fortuitous accident against which 
indemnity is given, or an ordinary event which is not contemplated 
by the policy. Mr. Arnould, in paragraph 812, quotes from Lord 
Herschell as follows: 

‘““ “There must be some casualty, something which could 
not be foreseen as one of the necessary incidents of the adven- 
ture. The purpose of the policy is to secure an indemnity 
against the accidents which may happen, not against events 
which must happen.’ ”’ 





It is interesting to note that the court also said in this case: 
“Surely the contract must govern the rights and obligations of 
the parties, and, as stated by counsel for appellee, ‘an insurance 
policy is not a promissory note.’ * * * ”’ 


In Providence Washington Insurance Company v. Adler,® the Court 
of Appeals of Maryland said: 

‘““* * * Tt would, as Emerigon says, be intolerable that the 
owner should receive pay for goods that destroyed themselves. The 
object of a marine policy is to insure against the perils of the sea, 
and not against the perils incident to the goods themselves. 

“In this case it is very clear that the goods were injured by their 
own inherent infirmity, and that such inherent infirmity was not 
called into activity by any peril insured against. We think such 
loss was not within the contemplation of either party to the con- 
tract of insurance; * * * .” 


In the early case of Western Horse & Cattle Insurance Company v. : 
O’Neill,” there was involved the claim under an all risk form of policy for 
the loss of a mare which the insured had beaten to death. In denying 
recovery for this loss, which had been willfully caused by the insured 
himself, the Supreme Court of Nebraska said: 


“There is a large amount of other testimony corroborating that 
of Mr. Abbott, and a clear preponderance of the testimony establishes 
the fact that the mare died as a result of the beating. O'Neill, there- 
fore, cannot take advantage of his own wrong, and is not entitled 
to recover for the loss of the mare.” 


While there may still be terrible tempered Irishmen about, such as 
O’Neill in the case cited, it is unlikely that any of you will encounter an 
exactly similar situation. It is possible, however, that at some time in the 


°65 Md. 162, 4 Atl. 121, 123 (1886). 
721 Neb. 548, 32 N.W. 581 (1887). 
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future a claim will be encountered under the all risk forms for loss incurred 
by reason of deliberate and willful kicking in of a television screen by an 
insured allergic to long commercials or political speeches, or a claim for 
deliberate and willful smashing in of a front or rear door of the residence 
by an insured having a slight difference of opinion with his wife who has 
bolted the door from the inside of the home. I am sure that such cases will 
present no problem. 

Similarly, with claims for loss resulting from an illegal risk, there 
should be no difficulty as, for example, confiscation by customs authorities 
of contraband jewelry, liquor, furs, and similar items, or the breaking 
up of roulette and dice tables and like by local and state police in states 
other than the State of Nevada. 


BURDEN OF PROOF 


Finally, there remains the question of upon whom rests the burden 
of proof in a claim presented under the “‘all risk’’ form of policy; that is, 
the insured or the insurer. 

While it is universally recognized that under the specified peril form, 
as, 1.e., the standard fire and extended coverage policy, the burden of 
proving that the loss complained of resulted from a risk or hazard covered 
by the policy rests upon the insured, it is sometimes urged that in the 
case of a claim presented under an all risk policy the insured need merely 
show that he has sustained a loss and that it then becomes the burden of 
the insurer to prove that such loss is not covered by the policy. It is 
perhaps only being realistic to state that the insured’s position upon a 
close or difficult question of coverage under an all risks form is easier 
than it would be under a specified peril form, but it is wholly incorrect 
to say that the burden of proving that the insured has sustained a loss 
as the result of a risk insured against under the policy shifts from the in- 
sured to the insurer under the all risk form. This is simply not the case. 
As a matter of fact, the burden of proving all conditions precedent to the 
right to recover remain with the insured under the all risk form in the 
same manner as they are upon the insured under the specified peril form. 
These may be enumerated as follows: 


The existence of the policy. 

. The validity of the policy. 

Insurable interest. 

Identity of the named insured. 

That the loss occurred during the policy period. 

. The value of the property alleged to have been destroyed, dam- 
aged, lost or stolen. 

7. The amount of the loss. 
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8. That property damaged or lost was the property covered by 
the policy. 
9. That the loss was caused by an insured peril. 
10. That the loss occurred at the insured location. 
11. That the insured has complied with all conditions and warran- 
ties of the policy. 


Of these several factors, the only one that appears to be presenting 
difficulty is that appearing as No. 9 upon this list; namely, ‘““That the 
loss was caused by an insured peril.’’ It is true that the ‘‘all risk’”’ forms 
do not specify the perils covered, but rather cover all perils, or, as phrased 
in the form, “‘all risks’. As previously stated, this means exactly what 
it says: that the loss for which claim is made must result from a risk, 1.e., 
from a fortuitous or a chance occurrence. The burden of proving that 
the loss was so caused is upon the insured. He need not prove the exact 
nature of the fortuitous occurrence in all detail, but he must prove that 
it was, in fact, fortuitous. This is well illustrated in the decision of the 
House of Lords in the Gaunt case previously cited, wherein Lork Birken- 
head said: 


‘““ * * * We are, of course, to give effect to the rule that the plaintiff 
must establish his case, that he must show that the loss comes within 
the terms of his policies; but where all risks are covered by the policy 
and not merely risks of a specified class or classes, the plaintiff dis- 
charges his special onus when he has proved that the loss was caused 
by some event covered by the general expression, and he is not bound 
to go further and prove the exact nature of the accident or casualty 
which, in fact, occasioned his loss. In this case the respondent estab- 
lished that the loss must have been due to some casualty, and con- 
sequently the judgment of the Court of Appeal upon this point is 
right.” 


And wherein Lord Sumner said: 


“T think, however, that the quasi-universality of the description 
does affect the onus of proof in one way. The claimant insured 
against and averring a loss by fire must prove loss by fire, which in- 
volves proving that it is not by something else. When he avers 
loss by some risk coming within ‘all risks,’ as used in this policy, 
he need only give evidence reasonably showing that the loss was due 
to a casualty, not to a certainty or to inherent vice or to wear and 
tear. That is easily done. I do not think he has to go further and 
pick out one of the multitude of risks covered, so as to show exactly 
how his loss was caused. If he did so, he would not bring it any 
the more within the policy. These considerations answer the ap- 
pellants’ complaint, that the plaintiffs were meagre with their proof. 
So they were, but it was enough for them to prove some casualty 
insured against. Rowlatt J., as I venture to think, attached too 
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much importance to the absence of any kind of marine disaster. If 
the casualty was fortuitous, it needed not to be a calamity.” 


There will be present in many of the claims reported under the “all 
risks’ form of policy very serious and extremely difficult questions relat- 
ing to whether an occurrence is fortuitous or natural, what is inherent or 
extraneous, what is willful or accidental, and perhaps even what is lawful 
and unlawful, but these must be decided upon an individual claim basis, 
using the basic principles herein discussed as a guide. 


There will also occur cases in which it will appear that the loss for 
which claim is made was caused, in part, by an insured peril, and, in part, 
by an uninsured peril; that is to say, a part by a risk as herein defined and 
described, and a part by natural deterioration and the like. In such cases 
the burden is upon the insured to show how much of the loss resulted 
from risk; and, in the event the insured is unable to meet this burden, he 
will not be entitled to recovery under the policy.® 


In conclusion, I wish to paraphrase the language of the Supreme Court 
of Minnesota in the case of Chute v. North River Insurance Company, 
cited above, that under the all risk form the insured purchases and the 
company furnishes indemnity against loss or damage from fortuitous and 
extraneous circumstances, rather than a warranty of the quality and dur- 
ability of the subject of the insurance; and, to further paraphrase counsel 
for the Fireman’s Fund Insurance Company and the court in the Gulf 
Transportation Company case, also cited above, that the contract must 
govern the rights and obligations of the parties and that the policy is not 
a promissory note or blank check.® 


§ Paddock v. Commercial Insurance Company of Nantucket, 104 Mass. 521 (1870); 
Georgia Mutual Insurance Company v. Ford, 98 S.E. 2d 577 (Ga. App. 1957). 
® The following texts will be of assistance to the practitioner who may wish to pursue 
this subject further: 
“Fire and Property Insurance,’ William H. Rodda; Published by Prentice-Hall, Inc., 
1956. 
“Paths and By-Paths in Inland Marine Insurance,’’ Harold S. Daynard; Published by 
The Roberts Publishing Corporation, 1949, New. York. 
“Inland Marine Insurance,” Stuart Olcott MacLean; Published by The National Under- 
writer Company, 1952, Cincinnati. 
“General Insurance,”” John H. Magee; Published by Richard D. Irwin, Inc., 1953, 
Homewood, Illinois. 
“Inland Marine & Transportation Insurance,”’ William H. Rodda; Published by Prentice- 
Hall, Inc., 1949, New York. 
“Principles of Insurance,’’ Robert I. Mehr, Emerson Commack; Published by Richard 
D. Irwin,-Inc., 1952, Homewood, Illinois. 
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Federal Estate and State Inheritance 
Taxes with Respect to Life Insurance 
Policies and Certificates 
By JOHN P. MCFARLAND * 


A DISCUSSION SUCH AS THIS can only indicate general 
trends and signposts rather than go into the detailed technicalities of either 
the 1954 Internal Revenue Code, the incidental regulations and decisions, 
or the applicable state statutes. 

If we tried any other approach, we would be enmeshed—and lost—in 
details. Life insurance taxation—even without community property—is 
difficult. Policy contracts take many forms. The insurance may cover 
the life of the deceased—who may or may not be the person taking out the 
insurance and/or paying the premiums—or the life of another. Benefits 
may be payable only on death or during lifetime. Settlement options are 
often involved. Many persons may have many sorts of interest in or power 
over the contract, and methods and devices for transferring policy interests 
are as varied as the ingenuity of an ingenious insurance industry can make 
them. 

So let us start first with a general view of federal law—and in this dis- 
cussion it will be impossible to eliminate entirely the consideration of certain 
income tax concepts bearing directly on estate problems. 

Our logical point of departure is the year 1954—the year Congress 
adopted a new Internal Revenue Code radically changing taxation of life 
insurance and presumably granting important concessions to the taxpayers. 

The present law follows a history of so many metamorphoses that all 
except the specialists are likely to be confused. 


In 1918 the revenue act first expressly applied to life insurance, taxing 


policies “‘taken out by the decedent on his own life’’ and proceeds payable 
to other beneficiaries in excess of an exemption of $40,000—note there is 
no exemption at the present time. 

Like present language—that in 1918 seemed simple until the Treasury 
got to work trying to make up its mind as to the meaning of “‘taken out 
by the decedent.” 

* Member of McFarland and Ferdon, San Francisco, California. Speech delivered before 


the National Fraternal Congress of America, Law section, at Los Angeles, California, Sep- 
tember 24, 1957. 
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The battle waged between two principal tests: ‘“‘Payment of premium” 
and “‘incidents of ownership.”’ In 1942 Congress decided to settle the busi- 
ness by adopting both tests in the alternative and eliminating the $40,000 
exemption—the situation subtantially prevailing up to 1954. 

Proceeds of life insurance are either 1) receivable by the executor, ad- 
ministrator or estate or 2) by other beneficiaries. Those in the first classifica- 
tion are includable in the gross estate. Those in the second class are includ- 
able only if the deceased possessed at death any “‘incidents of ownership” 
exercisable either alone or in conjunction with others. 

Before taking up some of the problems as well as the tax saving devices 
under that law, let’s just glance at the overall tax changes of 1954 which 
have been described as the ‘‘murky blessings of the new tax code,”” and which 
are related to our problem—realizing that in many cases the payment of 
income taxes may reduce or nullify estate tax worries and vice versa. 

1. Under the old law gains on endowment policies were all taxed in 
the year of maturity. The new law permits spread over the year of 
maturity and the preceding two years. 

2. Annuities continue to be treated separately but the former “3% 
rule’’ which resulted frequently in a tax on “‘capital’’ was amended 
in an attempt to limit the tax—at least theoretically—to interest 
earned, by use of mortality tables. 

Under the former law, where settlement options were available, 

constructive receipt of the value of the policy was frequently attrib- 

uted to a beneficiary who made his election of options after matu- 
rity. The new law gives him 60 days to make his election—this is 
the so-called “‘60-day rule.” 

4. Under the former law transfers for valuable consideration were 
taxable in the event of gain except transfers of policies to the in- 
sured himself or when the transferee’s basis is determined by the 
basis of the transferor. With the extension of “‘business,”” partner- 
ship or “‘key-man’”’ insurance the need for recognition of the non- 
taxability of transfers to partnerships or corporations in which the 
insured is interested has increased and the new law permits this. 

5. Installment payments have also been afforded considerable relief in 
that $1000 a year of formerly taxable interest returns may be ex- 
cluded by a beneficiary spouse. The interest exclusion does not, 
however, apply to the payments under a “pure interest option.” 
Just as under prior law, where proceeds are left on deposit with the 
insurer, the interest paid is taxable in full. The $1000 exclusion is 
an overall figure and cannot be increased no matter how many 
policies are involved. The tax advantage in the $1000 interest 
exclusion cannot, therefore, be claimed for the beneficiary by the 
company but must be affirmatively claimed by the taxpayer and 
companies should assume the burden of advising their installment 
beneficiaries of their rights. - 


we 
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6. Perhaps the most important single change—and this brings us 
back to estate taxes— was the elimination of the premium payment 
test for taxability—leaving only the “incidents of ownership” 
tests. Although we have had litigation, regulations and argument 
for years on the meaning of this phrase, it will probably take that 
many more years to clarify its meaning in context of the new Act. 
As the result of this particular change, the insured may take out 
insurance and pay premiums thereon without subjecting his estate 
to liability. But if you are talking about substantial sums exceed- 
ing the individual annual exclusion of $3000 and the specific ex- 
emptions of $30,000—watch out for the gift tax. So, too, be 
especially careful in life insurance trust cases to avoid the ban of 
the future interest rule. It still exists even though modified in 1954 
and though there are indications the future interest doctrine has no 
application to life insurance as such, it is well to be wary. I shall 
discuss this in more detail. In passing we should note with alarm 
that Treasury is already talking about a return to the ‘‘payment of 
premium” test and invoking the still powerfully persuasive think- 
ing of Randolph Paul. 

7. Significant relief was also granted in connection with employee 
annuities. I consider these outside the scope of the present discussion. 

Considering, now, what is to me one of the most interesting legal ques- 
tions arising out of the new law: What is the meaning of the wily phrase, 
“incidents of ownership’? From past construction, as I have previously 
pointed out, we know some of them. Retention of economic benefits to the 
insured, such as the power to borrow or take the cash surrender value; the 
power to assign the policy or change beneficiaries—all have been held to 
provide a basis for imposition of estate taxes. 

In only one respect does the section specify the meaning of the term—the 
case of a “‘reversionary interest’’ whether arising by contractual terms of the 
policy or by operation of law. If the value of the reversionary interest 
exceeds 5% of the value of the policy immediately prior to decedent’s death, 
the policy proceeds are taxable in the estate of the insured. 

Let me take a hypothetical case to illustrate the danger. 

The ever-recurring John Doe hears of some new tax advantages respect- 
ing life insurance and consults his attorney. The latter, not being possessed 
of the necessary sixth sense to circumvent Treasury, merely advises John 
Doe to assign the policy absolutely to Mrs. Doe and to name her as the 
irrevocable beneficiary. 

Now skipping for a moment that the transaction probably results in 
an immediate gift tax and that should Mrs. Doe predecease John Doe double 
estate tax might result, the attorney didn’t read or didn’t properly interpret 
some not unusual policy language to the general effect that if the benefici- 
aries predecease the assured, proceeds will be payable to the insured’s estate 
or, alternatively, he can designate a new beneficiary. 
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That, unknown to many lawyers and insurance men, is a reversionary 
interest, and the proceeds are taxable. 

Now go a step farther with our fictitious client and his attorney. This 
time they read and understand the policy. The attorney wisely has an 
endorsement added to delete the fatal language. He goes home secure in the 
knowledge of a day’s work well done, But too soon! During the shadowy 
time between wake and slumber a chilling phrase impinges on his conscious 
mind—‘‘possibility of reverter by operation of law.’’ Even though there is 
no express reservation of any kind, if Mrs. Doe predeceases him he stands to 
inherit. Again there is the fatal possibility of the legal round trip; for a life 
insurance policy is not only a contract—it is property. 

I’m not sure what John Doe’s attorney would do in this case. Probably 
he got up and went right back to his office and took what heart he could 
from the learned papers presented from time to time to the Association of 
Life Insurance Counsel. He is probably fairly confiident his claim is safe. 
But if he seeks a final answer to allay his fears he will be still looking for 
it until Regulation 20.2042-1 (c) (3) is given congressional or judicial 
sanction. . 

Our attorney’s shocks are not over yet! Within three years of the time 
of the assignment of the policy Mr. Doe goes to his great reward. You can 
bet your last tax dollar it won’t be long before our unhappy attorney is 
talking to an agent of the Bureau of Internal Revenue and very shortly after 
that be refreshing his memory on statutory materials relative to gifts in 
contemplation of death. He will discover these are fully applicable to assign- 
ments of life insurance policies and such transfers made within a period of 
three years before death are presumed to contravene the statute. 

Of course it is possible the attorney was fortunate. Suppose Doe had 
lived beyond the three-year presumption period and had paid, let us assume, 
$500 in premiums prior to the three-year period and $500 within the three- 
year period. How much of the $10,000 policy would be included in the 
gross estate? $500? Or such portion thereof as the premiums paid within 
the three-year period bear to the total premium paid—that is $5000? At 
least one case has inferentially suggested the latter answer.’ We shall discuss 
this in more detail in a few moments. 

Before turning for a brief look at the way in which state taxes com- 
plicate the picture—using California as the illustration—I would like to 
voice the opinion that there are substantial federal tax savings available if 
they are approached with caution. 

Premium may be paid estate-tax-free, subject to limitations, some of 
which I have discussed. To the man with the small or mid-sized estate 
needing insurance for his family’s support in the event of his death or to 


* Liebmann v. Hassett, 148 F. 2d 247 (C.C.A. Ist, 1945). 
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the wealthy man desiring to provide liquidity for tax payment, life insur- 
ance is even more attractive than ever. 

Take as an example a man with an estate of $165,000. Assume probate 
expenses of $5,000; deduct the $60,000 federal exemption and the taxable 
estate is about $100,000. At the presently applicable rates, the savings in 
federal death taxes on a $100,000 life policy transferred inter-vivos would 
be $3,000. Of course the larger the estate and insurance the greater will 
be the dollar saving. 

But to achieve this result means sacrifices in other directions. The in- 
sured, as I have said, must have given up all incidents of ownership—he 
may not borrow on the policy or change beneficiaries and so on. These are 
frequently more important personal considerations than tax savings. So, 
too, assignment of a long established existing policy will involve gift taxes. 
However, with few exceptions, these are considerably less than the death 
taxes saved. 

Another factor motivating against outright assignment—f an assignee’s 
spouse predeceases the insured, double taxes will result. Even in community 
property states the tax might fall on the entire value of the policy in the 
estates of both spouses. A solution to be considered is the complete transfer 
of the policy during both lives to an insurance trust. Even if the annual in- 
dividal exclusion should be lost because the proceeds become technically a 
“future interest,”’ the gift tax inposed would probably afford a generous 
saving as compared to the potential estate tax. 

Note that the insurance proceeds going to a surviving spouse are ex- 
pressly subject to the ‘‘marital deduction.” 

In a community property state this is not as important but in other 
states care should be used to avoid the “‘terminable interest’’ rule, for exam- 
ple where insurance proceeds go into a trust such as I have suggested. The 
size of the trust is thus subject to limitation depending on the size of the 
estate. 

Speaking of community property brings us back to California and the 
importance of state law in connection with life insurance taxes. As I said 
previously, insurance is not only a contract—it is also property, and own- 
ership of property in kind and extent is a matter controlled by local law. 
Since in most cases the great bulk of property accumulated in this state will 
be community, so life insurance premiums and the insurance itself are to 
that extent community property and what constitutes “incidents of owner- 
ship’”’ will be determined under that law. 

In California practice this creates several bushels of problems quite 
apart from insurance taxation but which find their opposite numbers in tax 
problems. For instance, when the husband secretly (or not) uses commu- 
nity funds to buy insurance on his life for the benefit of his ex-wife, his 
mother or his paramour—though the legal questions are fairly obvious, the 
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answers never are. Overly zealous life agents often contribute to the confu- 
sion by failing to warn an insurance prospect of the veto power his wife 
has on his insurance plans. 

Frequently overlooked too is the tax liability when a wife predeceases an 
insured husband. He merely names another beneficiary and—quite under- 
standabl y—assumes the problem is settled. Actually his wife owned a half 
interest, the value of which is taxable in her estate. For the moment we will 
blithely skip over what “‘value’’ is—cash surrender, replacement, expectancy 
computation, interpolated terminal reserve, or something else. 

Should the wife consent in writing to an irrevocable assignment—as 
legally she may—then the matter of gift tax is usually overlooked. 

Of course the binding effect of state property laws may be the basis for 
tax advantages and frequently the tax law gives specific favorable treatment 
to life policies. 

An advantage to life insurance in California which finds counterparts 
in many other states is a $50,000 exemption provided for in our Revenue 
and Tax Code Section 13724. A majority of states have comparable pro- 
visions usually as a result of following the 1918 federal act. 

Now just a few words about the increasingly important employee death 
and pension benefits which are frequently underwritten by life companies. 
Here by reason of employee contributions and the deferred income nature 
of receipts—separate and intricate problems are encountered. The tables 
and illustrations in the Regulations relating to taxability of death proceeds 
from qualified pension plans resemble the mathematical footnotes to the 
proof of a thermonuclear equation. The problems are almost exclusively 
income tax problems but because of their close association to estate problems 
so far as the policy holder is concerned should at least be kept in mind for 
estate planning purposes. The 1954 provisions tend to restrict exclusions 
but somewhat broaden concepts as to exempt life insurance portions and 
long term capital gain benefits. 

Because they are so intimately bound up with death taxes, more detailed 
attention should be given levies on inter vivos gifts. Some of the problems 
have already been touched on. Specifically you should pay careful attention 
to: 

The gift of insurance proceeds in contemplation of death; 

Valuation of this gift; 

The present concept of the future interest. 


Prior to the 1950 Revenue Act there was considerable difficulty respect- 
ing transfers in contemplation of death. As you know, even though such 
a transfer is in all respects complete during lifetime, and even though a gift 
tax may have been paid—an estate or an inheritance tax may be imposed at 
death. (Revenue and Tax Code Section 13641; IRC 2035). This is still 
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the law if death occurs within three years of transfer and if it is found that 
the gift was prompted by contemplation of death. However, under present 
law, transfers beyond the three-year period will not be treated as having 
been made in contemplation of death. Under the former law the presump- 
tive period was two years—BUT transfers made at any time could be 
taxed if the necessary showing as to contemplation of death were made. 

It was at one time feared that life insurance might be adversely treated in 
this connection, since insurance, per se, has a testamentary flavor. Fortu- 
nately this has not been the case and the same general tests with which you 
are all familiar apply to determine the taxability of insurance proceeds. One 
case, Cronin v. Commissioner,” in holding the motive for transfer was not 
the avoidance of estate taxes, used language which still causes some concern: 

“It was significant to the Tax Court that the subject matters of the 
transfers were themselves inherently testamentary in nature, and that char- 
acteristic, it thought, may not altogether be ignored as throwing light on 
the motive actuating the transfers. To this we agree, and agree also with the 
view that the testamentary nature of the thing transferred does not neces- 
sarily mean that the motive actuating the transfer is likewise testamentary 
in nature.” 

If the proceeds are includable in the gross estate, the amount taxable 
will in all likelihood be the proceeds reduced by the proportion which pre- 
miums paid by the transferee bear to total premiums paid. The payment 
of all premiums by the transferee during the three-year period can, there- 
fore, give use to substantial savings in cases where the Bureau rules ad- 
versely on contemplation of death. 

Considering, now, the untainted inter vivos gift, valuation is our first 
problem. To an insurance man cash surrender value would seem to com- 
mend itself as practical and theoretically sound. But the Regulations have 
followed other theories. In effect gift tax value is ‘‘replacement cost’’ for 
single premium or fully paid-up policies. Where further annual premiums 
will be involved, the value at date of transfer requires reference to a some- 
what more complex formula involving approximation of values by reference 
to the “interpolated terminal reserve.” 

In cases where only few premiums have been paid and the policy has no 
cash surrender value, replacement cost rather than the formula has been used. 
Quarere: what would be used if the insured in the meantime became unin- 
surable save at a spectacular increase in premium? 

I turn finally for another quick look at ‘‘future interests.’’ As we have 
noted, life insurance as such has been continuously interpreted by Treasury 
as not necessarily involving a future interest. But great care is required 
where life insurance is used in connection with a trust. 


* 164 F. 2d 561 (C.C.A. 6th, 1947). 
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In a leading case, the U.S. Supreme Court held that unless benefici- 
aries of a trust into which proceeds go are given present and unconditional 
rights, the annual exclusions will be lost. In that case the fatal defect was 
the necessity that the beneficiaries has to survive the insured. 

According to one writer,‘ the rule is dangerous to the extent that unless 
other considerations are paramount, you should avoid transferring a policy 
to more than one donee. The necessity for joint exercise of ownership rights 
might be construed as giving rise to a future interest. 

So, too, the tax court has held that the insertion in the trust of condi- 
tions precedent to a trustee’s right to invade corpus may transform the gift 
to a future interest.5 

The only change in these rules enacted by the 1954 Code was a very 
helpful liberalization dictated by the underlying policy of protecting minors. 
Under the old rule any gift in trust to a minor where any part of income or 
principal would remain in the trust was a future interest. This inequitable 
rule was generally not understood and many wealthy donors were badly 
bitten in the early 1940’s. At the request of the California State Bar 
Journal about fifteen years ago, I prepared and published an analysis pre- 
dicting that in case of such gifts the annual exclusions would be disallowed. 
A prominent trust officer of a local bank upon reading my article heatedly 
telephoned me suggesting that I should be boiled in oil for scaring his trust 
prospects with my erroneous and boogey-mannish conclusions. Six months 
later the Supreme Court decided the Weiner case. My clients were happier 
than those of the trust officer. The major vice of the then situation is cor- 
rected by Code 2503 (c) which provides no gift after 1954 to or for the 
benefit of a minor is taxable as a future interest if a) the property and in- 
come may be used for the benefit of the donee during minority and b) the 
balance is absolutely distributable to him at 21 years, to his estate or as he 
may appoint under a general power. 

To conclude—Though they must be handled with the utmost finesse, 
there are attractive tax savings in connection with life insurance available as 
the result of recent changes in the law. Principally these are the abandon- 
ment of the “payment of premiums’ test and this last named gift tax 
change respecting future interests. Aside from this, it appears to me that 
Congress labored and brought forth an exceptionally complicated mouse. 


® Ryerson v. U. S., 312 U.S. 405, 81 L. Ed. 917 (1941). 
“Peter M. Winkelman, Taxation of Life Insurance, 28 S.C.L.R. 348 at 367. 
5 J. S. Phillips, 12 T.C. 216 (1949). 
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The Preparation and Defense of 
Food Products Liability Cases 


By SIDNEY A. Moss* 


I 


FoopD PRODUCTS LIABILITY 


The evolution of the law of food products liability in California is an 
example of legislation influenced by the trend of the times, and the so- 
called demand for social justice. Regulatory activities of such groups as 
the Food & Drug Administration, the Bureau of Animal Industry, and the 
various State and Municipal agencies, have been supplemented by statutory 
provisions. These, in turn, have been the subject of judicial interpretation 
to the point where the distinction between the functions of the legislative 
and judicial branches of our government has all but disappeared. 

The late Justice Cordoza conceded that under our system of jurispru- 
dence judges have, and in some cases should exercise, the right to make new 
law through what actually amounts to judicial legislation. This, he cau- 
tioned, merely means they have the right to legislate between gaps. They 
have the power, though not the right, to ignore the mandate of a statute 
and render judgment in spite of it. None the less, by that abuse of 
power, they violate the law.1 The demands of social justice furnish no ex- 
cuse for a violation of law. The opportunity to lay stumbling blocks in 
the path of sound judicial reasoning, and to open a fertile field for plant- 
ing false or exaggerated claims, has been made possible by our appellate 
courts in ignoring the clear mandate of a statute. 

In 1872 when California adopted its first Civil Code, specific provision 
was made for implied warranties of soundness and wholesomeness to arise 
on sales of provisions. The section read: 

“One who makes a business of selling provisons for domestic use 
warrants by a sale thereof, to one who buys for actual consumption, 
that they are sound and wholesome.” 


The law as thus established was merely a codification of the common 
law rule that dealers are deemed as a matter of law to warrant foodstuffs 


_* Member of Moss, Lyon & Dunn, Los Angeles, California. 
*“The Nature of the Judicial Process,’’ by Justice Cordoza. 
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sold for immediate domestic use to be wholesome and fit to eat. Only two 
cases were reported in the fifty-nine years this code section was in effect. 


Privity of contract was, of course, essential to the existence of all war- 
ranties, and English courts after which this act was patterned ? have not 
seen fit to depart from this rule in order to confer a right of action upon a 
remote purchaser. 

A minority of jurisdiction permitted suit against a manufacturer of 
foodstuffs for breach of an implied warranty, even though it be instituted 
by one not a party to the sale. In the majority rule jurisdictions, it was 
pointed out that all warranties are incidents of the law of sales and cannot 
properly be attributed.to a manufacturer who has never had any contrac- 
tural relationship with the person claiming the benefit of the warranty.® 
The suggestion that warranties on the sale of chattels should run with the 
article sold was dismissed as wholly contrary to all established doctrines of 
the law, and the opinions give little space to arguments that there may be an 
implied warranty for the benefit of a third party.* 


The Uniform Sales Act of California was modeled closely upon the 
Sales Act of states applying the then majority rule. It is identical with 
Section 15 of the Uniform Sales Act in force in many states. When this 
Act was adopted in 1931, Section 1739 of the Civil Code (new Section 
1735) provided in part: 


“Implied Warranties of Quality. Subject to the provisions of 
this act and of any statute in that behalf, there is no implied warranty 
or condition as to the quality or fitness for any particular purpose of 
goods supplied under a contract to sell or a sale, except as follows: 

(1) Where the buyer, expressly or by implication, makes known 
to the seller the particular purpose for which the goods are required, 
and it appears that the buyer relied on the seller’s skill or judgment 
(whether he be the grower or not), there is an implied warranty that 
the goods shall be reasonably fit for such purpose. 

(2) Where the goods are bought by description from a seller who 
deals in goods of that description (whether he be the grower or manu- 
facturer or not), there is an implied warranty that the goods shall be 
of merchantable quality ***.” 


It would appear elementary that the statutory warranty arises only as 
between a ‘‘buyer’’ and a “‘seller.’’ That is the clear mandate of the statute. 
There are no gaps that would justify judicial legislation. The first case 
decided by our District Court of Appeal subsequent to the passage of the 
Act applied this principle of law.® 


# “Sale of Goods Act’”’ (1893). 

® Connecticut Pie v. Lynch, 57 F. 2d 447 (C. A .D. C. 1932). 

“Gimenez v. Great Atlantic & Pacific Tea Co. 264 N.Y. 390, 191 N.E. 27 (1934). 
5 Binon v. Sazaki, 5 Cal. App. 2d 15, 41-P. 2d 585 (1935). 
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SMALL BONES 


This Act opened the door to the ‘Land of Opportunity.”’ It was “open 
season”’ on the purveyor of foodstuffs. In a race to reap the benefits, a 
patron sued the operator of a restaurant for personal injuries resulting from 
the swallowing of a fragment of a chicken bone contained in a chicken pie.® 
It was there, for the first time in California, held that the transaction be- 
tween a restaurant keeper and a guest constituted a sale to which an implied 
warranty attached. The court said the application of the rule might impose 
a heavy burden upon the keeper of a restaurant, but that consideration of 
public policy and public health and safety is of such importance as to de- 
mand that such obligation be imposed. We thus find judicial legislation 
enacted in the interest of social justice. 

The Supreme Court denied this claim, it is true, but pointedly suggested 
that this was the sale of a chicken pie, and since chicken bones are not ‘‘for- 
eign’’ to the particular dish, there was no evidence that it was not fit for 
human consumption. Furthermore, the Court, obligingly for those who 
seek fertile fields, pointed out that “‘the slightest deviation from perfection 
may result in the failure of the food to be reasonably fit for human con- 
sumption,” ‘‘such as’’—said this obliging court—‘‘for example, glass, 
stones, wires or nails in the food served, or tainted, decayed, diseased, or in- 
fected meats or vegetables.” 

That was the “Open Sesame.” Restaurant keepers were faced with 
every conceivable type of lawsuit. One plaintiff, perhaps with that very 
decision in hand, claimed that he had swallowed a turkey bone. But, al- 
leged the plaintiff, the bone he swallowed was in the turkey dressing, not 
in the turkey, and a turkey bone in ‘‘dressing’’ was a ‘foreign substance’’.” 
It was an auspicious opening of the “hunting season.” 


BROKEN GLASS 


Then came a veritable avalanche of “glass cases.’’ ® There was glass in 
malted milk, glass in pancakes, glass in sugar, glass everywhere—except on 
the outside of a highball. No one ever mentioned the latter. “Social jus- 
tice’’ was not interested in a container without flaws. 

There are few cases more difficult to defend. A claimant makes the bald 
statement that she felt some glass in her mouth, that thereafter there was 
a hemorrhaging of the bowels, and complaints of internal disorders cov- 
ing a wide range. The fact that there were no witnesses to the occurrence 
or the alleged hemorrhaging will not defeat the claim. A doctor is called. 
There is no evidence of any abrasion around the mouth or throat, and his 
X-rays of the internal organs are negative for foreign substance. This is 


, 


* Mix v. Ingersoll Candy Co., 6 Cal. 2d 674, 44 P. 2d 659 (1936). 
* Silva v. Woolworth Co. 28 Cal. App. 2d 649, 83 P. 2d 76 (1938). 
' Goetten v. Owl Drug Co., 6 Cal. 2d 683, 59 P. 2d 142 (1936). 
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not conclusive. Glass will not show under an X-ray unless it contains a 
certain percentage of lead. The doctor’s findings, as to objective symptoms, 
are entirely negative. A long hypothetical question is then propounded to 
the doctor. It is based entirely upon the subjective symptoms of the claim- 
ant. He states that in his opinion the claimant swallowed certain particles 
of glass, and is suffering as a result therefrom. We thus have the entire case 
predicated upon the uncorroborated testimony of the plaintiff. But that 
is sufficient to create a question for the determination of a jury. 


Medical science has proved that the ingestion of glass seldom causes in- 
jury. Any foreign substance entering the system is coated by nature in 
such a way as to facilitate its passage through the intestines. If it is suffi- 
ciently sharp to penetrate the wall of the intestines, peritonitis will imme- 
diately set in. If it attaches to the wall of the intestines, nature will continue 
to add to this coating and an irregular contour at this point will be re- 
vealed by X-ray. In the absence of objective findings there can be no major 
damage. 


This is entirely logical. But we know from sad experience that logic 
does not always guide a jury in its deliberations. Many of us were taught 
that in ancient times ground glass was used as a subtle means of disposing 
of an undesirable. It is surprising how many jurors adopt this fallacious 
theory in opposition to the testimony of outstanding medical authorities. 

Each case requires preparation along a certain line. In alphabetical order 
the following should be done: 


(a) Take statements from anyone who was present at the time. (Glass 
cases are generally reported at once). These statements should reveal: 
(1) What particular food, or drink, is alleged to have contained 


the glass. 
(2) If any particles of glass were removed by claimant from her 


mouth, the size of such particles, and whether they were preserved. 
(3) Was there any blood on claimant’s napkin, or any evidence 
of blood about the mouth or lips. 


(b) Arrange for X-rays as soon as possible. (If you give the case im- 
mediate attention you can generally get the claimant to agree to a barium 
meal, which of course, is most advisable. If the case is in suit, then a mo- 
tion to this effect should be made to the Court). 


(c) If the case is not in the hands of an attorney, a detailed statement 
should be taken. This statement should reveal the time of onset of the 
symptoms, the exact nature of the symptoms and their duration, the color 
of any blood in the stool, and the period over which this continued, the 
name of the attending physician, the nature of the treatment, and the type 
of X-rays, if any, that were taken. 

(d) If the case is in the hands of an attorney, these facts should be 


[35] 











brought out by way of deposition, without delay, and before X-rays are 
taken by the defense. 

(e) An examination should be made by a doctor who specializes in 
internal medicine. 

In chronological order, this is what we hope to develop: 

1. If the alleged glass was in an iced drink, or in ice cream, you will 
probably not find any particles of glass remaining. It probably was ice, 
and not glass, that the claimant swallowed. 

2. If particles of the glass were preserved, they should be analyzed to 
ascertain whether the lead content is sufficient to show in an X-ray. Should 
such lead content be sufficient, and the X-rays fail to disclose the presence 
of glass, we then would have a particularly strong point for argument. 

3. The X-rays, following a barium meal, may show a normal contour 
everywhere. If not, and particularly in cases of women, X-rays may show 
a diverticulitis, which is a herniation of the intestines. This is due to 
constipation, and people over forty years of age generally have diverticu- 
litis. This frequently causes pain consistent with that alleged by the average 
claimant. Or the X-rays may show some other competent, producing cause 
for her complaints. 

4. The time element as to the onset of the symptoms often has a bear- 
ing upon the cause of the complaints. 

5. Where it is alleged that there was blood in the stool, the color of 
the blood is most important. If it is bright red, it is definitely not from 
the intestine. Blood from the intestines is almost black. Bright red blood 
is more consistent with hemorrhoids, or something located in close prox- 
imity to the anus. 

These cases, although most difficult, are not indefensible. It is advis- 
able to interrogate prospective jurors at some length relative to any precon- 
ceived opinion as to the effect of ingesting glass. And I strongly recommend 
that a competent medical expert, specializing in internal medicine, be con- 
sulted by the trial attorney. It is often advisable to have this expert sitting at 
counsel table during the examination of plaintiffs’ doctors. Those who 
testify for plaintiffs in cases of this type are seldom prepared to answer 
questions that could be suggested by such a specialist. The results generally 
justify this added expense. 


FOOD POISONING 


When the novelty of glass cases wore off, and we had been able to 
discourage some of the plaintiffs by way of defense verdicts, the minds of 
claimants turned to food poisoning. This was a bit more difficult for those 
in whose behalf our courts had so solicitously enacted judicial legislation 
under the guise of ‘‘social justice.’’ One of the big stumbling blocks was, 
and still is, the law that requires doctors to immediately make a report 
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of any diagnosis of food poisoning.® Doctors who had testified as to the 
dire results of cases of food poisoning were greatly embarrassed by ques- 
tions as to why they failed to report the diagnosis as required by law. The 
volume of these cases dropped off considerably, but they are still a matter 
of concern. 

There are various types of so-called food poisoning. They can generally 
be classified as (a) chemical poisoning in food, (b) poisonous plants and 
animals, (c) botulism, (d) salmonella (formerly called “‘paratyphoid 
bacteria’), and (e) staphylococcus food poisoning. The most common 
type is staphylococcus food poisoning. The others are too rare to merit dis- 
cussion in the limited time allotted me. 

There is a popular tendency to associate food poisoning with putrefac- 
tion. It has been definitely established that putrefaction in a food does not 
necessarily or even ordinarily give rise to the toxic substances involved in 
food poisoning.2® One of the distinctive characteristics of an outbreak of 
food poisoning is the sudden illness of several individuals following a spe- 
cific meal and usually ascribed to a definite item of food served at that meal. 
The alleged symptoms are generally nausea, vomiting, diarrhea and abdom- 
inal cramping. There are a very large variety of other illnesses to which 
these symptoms can be attributed. Such illnesses are coronary heart disease, 
gall-bladder disease, appendicitis, brain tumors, certain forms of intestinal 
allergy, onset of infectious diseases, carbon monoxide poisoning, and func- 
tional bowel distress associated with emotional upsets. 

The average case of alleged food poisoning upon which a claim for 
damages is made follows a certain pattern. The claimant alleges she ate at 
a certain time and place, within a certain time thereafter there was nausea, 
vomiting, diarrhea and abdominal cramping. She saw a doctor who diag- 
nosed her illness as ‘‘food poisoning,”’ and there are the usual allegations of 
permanent injury and claim for a large sum of money. Frequently the 
first notice to the defendant is service of summons and complaint. 

This is the time for the adjuster and defense counsel to take immediate 
action. A deposition should be taken at once. There is no excuse for delay 
in a case of this kind. Assuming that illness is attributed to food served 
at a restaurant, the following information should be elicited: 


1. How long after eating was she made ill? 

2. Were others made ill? If so, secure their names and addresses. 

3. Did any other person in the party eat the same food without be- 
coming ill? If so, secure their names and addresses. 

4. What were the first symptoms of the illness and when did they 


occur? 
*Sec. 2571, Health and Safety Code; supplemented by Title 17, Chapter 4, Sub- 


chapter 1, Section 2500, California Administrative Code. 
“Food Poisoning’’ (Revised Edition) by Dr. G. N. Dack. 
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5. Was there any pain in the stomach or abdomen? 

6. Was there vomiting? If so, for how long; and describe the nature 
thereof. 

7. Was there diarrhea or constipation? 

8. Ascertain all events leading up to the illness. 

9. How long did the acute illness last? 

10. The name of the attending physician. If he is not claimant’s regu- 
lar doctor, then secure the name of the regular doctor. 

11. When was she last attended by any doctor prior to this illness, and 
for what cause? 

12. Were there any prior operations? If so, for what cause, where per- 
formed, and by whom? 

13. Were there any prior stomach or digestive ailments? If so, what 
were they, and by whom was she treated? 

14. To what did the attending physician attribute the illness? 

15. What food does claimant suspect? Why? And how did it taste? 

16. What combination of food did claimant eat at the suspected meal? 

17. What foods were eaten at the four meals preceding, and what, if 
anything, was eaten between meals? 

18. Did the attending physician make any laboratory tests of the stool 
or vomitus? ; 

Many of my clients do not desire extra copies of depositions. The 
average Claims Manager is too busy to read through a deposition. He pre- 
fers a resume in the nature of an abstract of the testimony. But in cases of 
this type I have found it advisable to forward a copy of the deposition to 
my client, as well as a resume thereof. It is from this point that the adjuster 
starts to carry the ball. He should proceed immediately. 

His first port of call should be the City Health Department to ascertain 
whether any report was made by the attending physician. If so, how 
many other reports were made? If there were numerous reports, the case 
should be settled without delay. If this was the only report, or if there were 
no reports, the next man to see is the Food Poisoning Investigator for the 
Health Department of the City. A man in such a position has had consid- 
erable experience. He can be qualified as an expert if properly handled. 

Reports of “‘food poisoning” (in the absence of an epidemic) are 
characterized by the Health Department as ‘‘suspected food poisoning.” 
An investigation generally follows, and it is advisable to subpoena the 
records of the Health Department. If a doctor reports—unless there have 
been laboratory tests—he will probably diagnose the ailment as ‘‘possible 
food poisoning.”” In this event the Health Department may not investi- 
gate. (Much can be made of the word “‘possible’’ under these circum- 
stances.) If the report is “‘probable food poisoning’’ an investigation is 
generally made. A small percentage of cases of suspected food poisoning 
is actually confirmed as such. 
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Let us assume that the suspected food is meat balls, such as are generally 
served with spaghetti. You should ascertain the type of meat that was 
used, the place from which it was purchased, the date of delivery, the 
amount delivered, and the size of the cuts delivered. Was it frozen when 
delivered? If not, where was it placed until ready for use? Was it cut 
up preparatory to boiling? How long did it boil? Was it ground there- 
after and mixed with other ingredients? How were these ingredients 
prepared? After it was ground and mixed with other ingredients, was 
it placed in a steam table? If so, what was the temperature, and how was 
such temperature ascertained? And did it remain in the steam table until 
served? How many orders were served that day? Were the meat balls 
that were left thrown out each night? 


It is of interest at this point to consider the purpose of the suggested 
investigation. 

Staphylococci are common organisms found in the throats of normal, 
healthy people, in their hair, and according to some authorities they are 
ubiquitous. The organism itself, when ingested, will not cause the food 
poisoning symptoms. We eat millions of them every day with no ill 
effects. However, when the organism is in a suitable environment, namely, 
sufficient protein present and a temperature compatible with growth, such 
organism will grow and multiply very rapidly. In this process the organ- 
ism generates a poison known as an entero-toxin which is orderless, flavor- 
less, and cannot be seen even with a microscope. 

Entero-toxin is the substance which causes the intoxication which in 
turn produces the symptoms in a patient as enumerated above. According 
to most authorities it takes a minimum of five hours under suitable con- 
ditions, and at room temperature, for the organism to develop sufficient 
quantities of toxin to be poisonous to human beings. 


If the meat that was used in the meat balls was heated to a temperature 
of 375° F. for thirty minutes, or was boiled for an hour, it would not be 
poisonous, although the toxin itself might not be destroyed. And, there- 
after, if it were kept in a steam table, no toxin could be produced. The 
average steam table has a temperature in excess of the temperature necessary 
to pasteurize, which is 145° F. for thirty minutes. 

All of this testimony can be developed by those experienced in the 
investigation of food poisoning, and by doctors connected with the Health 
Department. It is very convincing, particularly to a jury of women. 

The average plaintiff will exaggerate her symptoms. Those of true 
food poisoning rarely appear under 2%4 to 3 hours. Approximately 70% 
of the people who consumed the food will be similarly affected. And 
usually the average patient recovers completely within 3 to 4 days. Any 
other combination of facts would be inimical to a case of true staphylococ- 
cus food poisoning. 
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FRIGHT 


Time marches on! And the ingenious mind keeps apace! It wasn’t 
long until we were faced with a new menace, i.e. fright.44 A claimant, 
while drinking a bottle of Coca-Cola, in which the defendant permitted 
a cleaning brush to remain, became “violently ill and was rendered sick 
and disabled.’”” He was unable to prove there was anything unwholesome 
in the brush, or the beverage. But, this ingenious claimant said, he saw 
something in the bottle (a brush) which he “thought’’ to be a bug or 
a spider and that he “‘got kind of nervous’’ thinking he had swallowed 
a part of “that dirty bug.”” My! My! Despite the fact that the liquid 
itself was proved wholesome, and despite the fact that the brush in the 
bottle looked like a brush, the Court held that plaintiff’s “‘idea’”’ that it 
was a disgusting looking object which gave him a nervous shock consti- 
tuted a violation of an implied warranty. 

News travels fast in the ‘“‘Land of the Opportunist.’’ Within a short 
time I was called upon to defend somewhat similar cases in widely 
separated parts of the State. 

A Mexican claimant filed suit because he found a cockroach in the 
sauce served with a fish order. It lacked some of its legs, and plaintiff 
Was quite certain he had eaten the legs. But, we argued, we had eaten 
snails in France; birds’ nest soup in China; squid in Japan; we had 
seen the natives of the mountain regions of the Philippines eat dog; and, 
offered for sale in Mexico was a broiled insect looking very much like 
a cockroach. But if maggots are not found exclusively on filthy, decom- 
posed and putrid animal substance,!* then certainly the same can be said 
of cockroaches. In fact, where was there any testimony that a nice, tender, 
broiled cockroach was unwholesome? (I did not, however, offer to prove 
the point by demonstration.) A jury of women agreed with me. 

The plaintiff in the second case suffered ‘“‘grievous mental shock’’ by 
reason of being served a plate of soup containing two dead flies, to his 
damage in the sum of many thousands of dollars. At the trial (a jury 
having been waived), the plaintiff, in considerable detail, recounted his 
horror at the sight of these two flies. Horrible! He had never seen a fly 
in his home. (Housewives—please note!) But as a part of the corpus 
delecti, he reached into his pocket carefully, unfolded a paper napkin, 
and produced two very dead flies. The plaintiff examined them under a 
microscope. Plaintiff insisted they were the identical flies, that he had 
fished them out of the soup and preserved them for evidence. Here was 
the ‘‘brush case,” with a new twist. In a friendly argument with a judge 
having a sense of humor, we suggested that a dead fly in a plate of soup 
was reasonably worth $10.00. The judge, however, observed that with 
the rising price of commodities, the price of dead flies had also increased. 


* Medeiros v. Coca-Cola Bottling Co., 57 Cal. App. 2d 707, 135 P. 2d 676 (1943). 
Reese v. Smith, 9 Cal. 2d 324, 70 P. 2d 933 (1937). 
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The ‘“‘market price’’ of ‘dead flies in soup’’ was there established at $25.00 
per fly. 

Cases such as these, in the absence of a finding of decomposed animal 
matter, should be treated with levity. 

While all of this was transpiring, manufacturers, wholesalers, and 
distributors were going their various ways, seemingly oblivious to the 
problems with which the very existence of the retailer had been threatened. 
But on September 6, 1939, the Supreme Court of California rendered 
a decision that apparently affected everyone connected with the Food 
Industry.** 

In this case the plaintiff husband purchased from Happy Daze Buffet 
a ham and cheese sandwich in waxed paper, which he later delivered to 
his wife. The sandwich, in a sealed container, had been sold to Happy 
Daze Buffet by the Duchess Sandwich Company about an hour previously. 
The wife ate a portion of the sandwich and then discovered it was wormy. 
She claimed mental disturbances as a result thereof, she and her husband 
sued both Happy Daze Buffet and Duchess Sandwich Company for breach 
of an implied warranty for fitness. A directed verdict was entered in favor 
of both defendants. In reversing this judgment the Supreme Court (Happy 
Daze Buffet filed no brief on appeal) took the position that, in the case 
of foodstuffs, there is an exception to the general rule that privity of 
contract is required to support a cause of action for breach of warranty. 
The Court admitted that the factor of public policy afforded a background 
for its decision. It declared “‘the remedies of an injured consumer of un- 
wholesome food ought not to be made to depend ‘upon the intricacies of 
the law of sales,’ and the warranty of the manufacturer to such consumers 
should not be made to rest solely on privity of contract.”” This is a clear 
instance of judicial legislation influenced by “‘public policy.’’ It is illogical 
to the point of absurdity. If the rights of the injured consumer are not 
dependent “‘upon the intricacies of the law of sales’’ he would have no 
cause of action whatsoever. His right of action for breach of an implied 
warranty is statutory. The statute which gives him that right is the 
Uniform Sales Act. It is this identical “law of sales’’ which our Supreme 
Court has held may be disregarded in part. I reiterate, the distinction 
between the functions of the legislative and judicial branches of our 
government has all but disappeared. 

In a later case,1* Justice Traynor, in a concurring opinion, pointed 
out: 

**The courts recognize, however, that the retailer cannot bear 
the burden of this warranty, and allow him to recoup any losses by 
means of the warranty of safety attending the wholesaler’s or manu- 
facturer’s sale to him.” 


% Klein v. Duchess Sandwich Co. Ltd., 14 Cal. 2d 272, 93 P. 2d 799 (1939). 
“Escola v. Coca-Cola Bottling Co., 24,Cal. 2d 453, 150 P. 2d 436 (1944). 
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This was clarified in a still later case © wherein plaintiffs, husband 
and wife, sued a retail dealer and a manufacturer of salami claimed to be 
infected with the larvae of trichinella. The retailer filed a cross-complaint 
against the manufacturer for any amount the plaintiffs might collect from 
the retailer. The trial court found against both the retailer and wholesaler 
on the theory of breach of an implied warranty, and on the cross-complaint 
of the retailer entered judgment against the manufacturer. This decision 
was affirmed on appeal. 


CONCLUSION 


Cases of food products liability are certainly not indefensible. With 
the exception of cases involving the ingestion of glass, they should be tried 
before a jury. Every adult has at some time or other suffered from an upset 
stomach. It is common knowledge that certain combinations of food 
disagree with certain individuals. The condition of the system of the 
individual also eaters into the picture. The average juror knows from 
personal experience that nausea and diarrhea can be attributed to many 
causes. This point should be stressed in examination of prospective jurors 
on voir dire. Emphasis should be made of their duty to refrain from 
indulging in speculation, conjecture, or surmise. Be well prepared in order 
that your attorney may present his case in an intelligent manner. You 
will win a substantial majority of these cases. 


*Vaccarezza v. Sanguinetti, 71 Cal. App. 2d 687, 163 P. 2d 470 (1945). 
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Our 1958 Convention Chairman 


Craupws A. “AL’’ DESCHAMPS is a Southerner 
by birth, born at Pinewood, South Carolina on June 11, 1906. After 
graduation from the Pinewood High School he received his higher educa- 
tion at the Citadel, the University of South Carolina and New York 
University of Law, where he received his J.D. degree 
in 1932. 

Teaching appealed to him, after his graduation, 
and for three years he was an Instructor in the Military 
School at the University of South Carolina. In 1932 
he was attracted to insurance, where the long range 
opportunities appeared greater, and served as an Ad- 
juster for the Aetna Casualty and Surety Company 
at New York and subsequently in 1938 was advanced 
to Supervisor and later Superintendent of Automobile 
Claims for the New York Metropolitan area of that 
Company. The period from 1938 to 1952, he was 
with the American Automobile Insurance Company 
of St. Louis, successively as Assistant Claims Manager at New York and 
Newark and later Home Office Superintendent of nationwide claims. Six 
years ago, he accepted his present position as Vice President and Claims 
Counsel for the Firemens Fund Insurance Company in the Home Office 
at San Francisco with jurisdiction nationally over automobile and casualty 
claims. 

With the asset of an earlier military training, DesChamps entered ac- 
tive duty as Captain in the United States Army (Artillery) on December 
10, 1940 and served in the Pacific Ocean area for 35 months, including 
the battles of Saipan and Iwo Jima. He was Commander of the 57th 
Post Artillery and No. 143 Artillery Group and after five years’ service 
was released from active duty with the rank of Colonel in the Army of the 
United States. 

In addition to being a member of the Board of Governors of the Federa- 
tion of Insurance Counsel, he is a member of the International Association 
of Insurance Counsel, the American Bar Association, New York County 
Lawyers’ Association, San Francisco Bar Association, Commonwealth Club 
and University Club at San Francisco. Fishing and hunting are his particu- 
lar hobbies although he also lists traveling, of which he has done much 
particularly during the past few years. Possessed of a wide scope of knowl- 
edge, Mr. DesChamps commands respect shown a scholar and, seasoned by 
the wisdom gained from broad experience, he enjoys the high regard of the 
insurance industry. 
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Our 1958 Convention Headquarters 


In THAT “ERA OF GLAMOR,” between the Gold 
Rush and 1906 the Nabobs of San Francisco gave Nob Hill its name, vied 
with each other in erecting lavish mansions on the Hill's crest. Senator 
James D. Fair planned most impressively of all, and for him the Fairmont 
is fittingly named. Talented decorators, experienced hotel people, make 
the Fairmont of today as modern as tomorrow. Yet they wisely retain 
the opulence of the past, in fact have heightened it for your added pleasure. 
Famed San Francisco stores maintain shops in the Hotel for your con- 
venience. There is even a motion picture theatre in the buiiding. 

Close around it, just minutes away from the Fairmont, is every attrac- 
tion of varied San Francisco. From its windows you command the full 
sweep of the Bay with both great bridges and you can literally pitch a 
penny into Chinatown teeming there below it. (See picture on next page. ) 
The story-book cable cars are there to carry you to Union Square, shop- 
ping and theatre center, to Montgomery Street, “Wall Street of the West,”’ 
or, if you choose, to colorful Fisherman's Wharf. At the Fairmount you 
are part of the pageantry of San Francisco, yet restfully detached—above 
and apart from the noise or bustle. 

Of all the wonderful things that make San Francisco loved the world 
around, one of the most beloved is surely the Fairmont for it is the symbol 
of the grace, charm and dignity of San Francisco. Royalty, diplomats, 
world-travelers, business leaders, entertainment stars use this as their San 
Francisco address as it aims to give every guest the true feel of its reputation 
as “‘one of the world’s most satisfying hotels’’ so you will acquire the at- 
mosphere and know it as “the Fairmont is my hotel.” 

The Federation is proud of the fact that the famous Sheraton Park in 
Washington, the fabulous Shamrock-Hilton in Houston and the luxurious 
Waldorf-Astoria in New York have been the sites of our last three Conven- 
tions. Your Convention Committee fully appreciated the responsibility re- 
posed in them for the selection of the headquarters for the 1958 Convention 
to maintain the high standards of the previous meetings. They have come 
up with the answer, as you will realize, August 20 to 23, 1958 when you 
are atop Nob Hill at the Fairmont. 
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Confirmation of Presence or Absence of 
Concussion Folloning Head Injury 


By M. REESE GUTTMAN, M.D.* 


y= EVER INCREASING number of head injuries 
as a result of the remarkable growth of industry and the wider use of 
the automobile, has made increasing demands upon the physician in his 
role as an evaluater of the presence, severity and permanence of damage 
to the brain tissue. In most instances in which cranial trauma is followed 
by obvious neurological paralyses, marked psychiatric disturbances and 
x-ray evidence of skull fracture, the question of the resulting disability, 
is rarely if ever encountered. Such findings, however, are as a rule the 
result of extensive contusion, laceration and gross hemorrhage within the 
brain. However, in concussion, or more properly, commotio cerebri and 
its sequellae, the post-concussion state or syndrome, the neurological ex- 
amination is frequently negative and the skull may show no sign of 
fracture. With such a dearth of objective findings, and in spite of the 
well recognized syndrome with its disabling vertigo, headache and psychic 
disturbance, one can readily understand the natural reluctance and often 
deep suspicion that insurance companies and their physicians view claim- 
ants for compensation before industrial commission and the courts of law. 
It also falls to the responsibility of the physician to protect the genuine 
and worthy claim and exclude the unjust and false. Unfortunately, there 
has arisen a school of thought in some members of the legal as well as 
the medical professions that many or most cases of post-concussion syn- 
drome are psychogenic, either functional in the form of a traumatic 
neurosis, Or actual malingering. 


Many an individual has been denied compensation purely on the basis 
that no objective evidence of his complaints was produced. On the other 
hand, many a sum of money has been paid upon an unjust and spurious 
claim. It is strange that there should be such a widespread belief that 
commotio cerebri and its consequent post-concussion state are devoid of 


* Associate Professor of Otolaryngology, Stritch School of Medicine, Loyola Uni- 
versity; Senior Otolaryngologist, Henrotin Hospital and Mt. Sinai Hospital, Chicago, 
Illinois. Consultant in Otolaryngology, United Air Lines. Address given before the 
Casualty Adjusters Association of Chicago, Illinois, November 20, 1957. 
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any objective findings. This belief, unfortunately, is true in both the 
medical and legal professions. 

Objective phenomena do occur and they consist of irregularity and 
abnormal reactions of the pupil, labile pulse rates on change of position, 
dysrythmias in the electro-encephalograms, abnormal response to the 
Muck adrenaline probe test, pathological pneumo-encephalograms and 
last, but most important, the presence of a positional nystagmus and ab- 
normal responses to the labyrinthine tests. I: must be conceded, however, 
that the objective findings previously mentioned will not be found in all 
patients, and in some, only one or two or none may be present. How- 
ever, their recognition will definitely establish the presence of brain dis- 
turbance if they are actively, precisely and systematically sought for and 
properly evaluated. 

The most important objective findings are concerned with the per- 
formance and assessment of the labyrinthine tests. Unfortunately, most 
practitioners and neurologists have little or no experience in the precision 
techniques of these tests and so it falls to the lot of the otologists or 
otoneurologists, who use them constantly, to supply this need. In fact, 
it is the experience in this community at least, that medical and even 
neurological reports, rarely if ever contain reference to most of the tests 
described, especially the investigation of the vestibular system. This is 
strange, inasmuch as it is universally conceded that a damaged and de- 
ranged vestibular mechanism may be present in head injuries even though 
no other neurologic findings are evident. It is for this reason that any 
patient with complaints after head injury should have an investigation 
of the labyrinthine system. This is especially true in those cases with 
medico-legal implications because the vestibular responses are objective 
and irrespective of the patient’s intelligence, honesty and integrity. Inas- 
much as the patient can neither initiate, exaggerate nor diminish his re- 
sponses to the labyrinthine tests, they can reveal the presence of cerebral 
pathology, corroborate objectively his subjective complaints referrable to 
a brain disturbance and may be of service in evaluating the malingerer. 
That abnormal vestibular findings are more accurate in indicating brain 
pathology in head injuries than a neurological examination was shown 
by Glazer‘ in his 66 cases of skull fracture complaining of headache and 
dizziness. The objective neurological findings were present in but 21% 
of this series, while abnormalities in the vestibular responses were found 
in 76%. This indicates that the vestibular examination is a far more 
satisfactory means of objectively establishing the presence of brain dis- 
turbance in head injuries than the customary neurological survey. 

It should be emphasized, however, that these findings, even though 


* Glazer, M. A., The cause of dizziness in head injuries. A vestibular test study in 
sixty-six patients,-Ann. Otol. Rhine. & Laryng. 64:387-408 (June) 1937. 
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they be objective and confirm subjective complaints such as headache, diz- 
ziness and psychic disturbances, are not pathognomic of and peculiar to 
the post-concussion state. Other forms of cerebral pathology, such as 
cerebral hemorrhage due to hypertension, arteriosclerosis, cerebral throm- 
bosis, aneurysm, tumor and certain disturbances of the external, middle 
and inner ear, may cause similar findings. 

Another misconception prevalent in both the medical and legal fra- 
ternity is that a period of prolonged unconsciousness is necessary in the 
clinical picture of post-concussion pathology. While a prolonged period 
of loss of consciousness is in a general way a measure of the severity of 
the brain trauma, brain dyfunction is entirely independent of a previous 
loss of consciousness. In a recent study of 65 cases of post-concussion syn- 
drome, by Silfverskiold,? 49 showed abnormal pneumo-encephalograms, 
a little more than 75%. However, 16 of the 65 cases gave no history of 
unconsciousness at the time of the accident. In these 16, there were ab- 
normal findings in the pneumo-encephalograms in 11, or 68%, which 
sustains the clinical impression of most physicians with any extensive 
experience with post-traumatic brain disturbance, that unconsciousness is 
not necessarily a prerequisite. In fact, loss of consciousness is no measure 
of the actual force producing the head injury. Glazer, in reviewing a 
series of 182 cases of skull fracture, reported that 13% showed no loss 
of consciousness while Grove * noted 11% of his series of 211 cases of 
skull fracture without loss of consciousness. Here we find that about 12% 
of head injuries, resulting from a blow of sufficient intensity to fracture 
the skull, as shown by x-ray, were not attended by loss of consciousness. 
Jasper * and his co-workers found that abnormal electroencephalograms 
may occur following head injury, even though there is no loss of con- 
sciousness. 

It is well known that the pneumo-encephalogram will show either 
unilateral or bilateral enlargement of the ventricles, in many cases of head 
injury. It is assumed that these dilatations are due to cerebral atrophy and 
explain the deranged psychic phenomena found in the post-concussion 
syndrome, such as forgetfulnes, inability to concentrate, confusion, emo- 
tional outbursts, irritability, sleeplessness and other changes of person- 
ality. What is not so generally appreciated is that such pathologic enceph- 
alograms are not infrequently found in individuals who had no loss of 
consciousness at the time of the head injury. In fact, Bielchowdky® sug- 


? Silfverskiold, B. P., Vegetative disorders of the post-concussive syndrome, J. Nerv. 
@ Ment. Dis. 116:897-901, 1952. 

® Grove, W. E., Skull fractures involving the ear. A clinical study of 211 cases. 
Laryngoscope, August 1939. 

* Jasper, H. H., Kersham, J., and Elvidge, A., Electroencephalographic studies of 
injury to the head, Arch. Neur. & Psychiat. 44:328-348 (Aug.) 1940. 

5 Bielschowdky, P., Storungen des Liquorsystems bei Schadeltraumen, Zeitschr. f. d. 
ges. Neurol. u Psychiat. 117: 55-117, 1928. 
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gests that it is a common finding in less severe concussion, as shown by the 
fact it was present in 27 of his 35 cases of head injury without evidence 
of skull fracture. Davis * describes his similar experience. 

It is obvious that severe brain pathology may occur in head injury 
irrespective of the loss of consciousness at the time of the accident, or the 
presence of actual fracture of the skull as shown by x-ray. 


A corollary to this misconception prevalent in both the medical and 
legal professions is that concussion can only occur after a severe trauma. 
In truth, slight and trivial trauma can cause petechial or microscopic 
hemorrhage and contusions in the brain tissue which are the basic path- 
ological lesions causing the triad of headache, dizziness and psychic dis- 
turbance characteristic of concussion. Experimental investigations’ by 
inflicting mild head trauma, with light blows, insufficient to cause un- 
consciousness, lacerate overlying tissues, or fracture the skull, in animals, 
showed microscopic hemorrhages and various degenerative cell changes 
in the brain. These experiments clearly and uniformly show that there 
may be little relationship between the intensity of the force causing the 
injury and the degree of brain damage resulting. 


The brain, floating as it were, on its cerebro-spinal fluid bed, sustains 
an injury at the site of impact on the skull. This injury may be in the 
nature of a contusion, gross or multiple petechial hemorrhage, of the brain 
substance. At the same time the head is set in motion in the direction of 
the applied force. When the head movement is suddenly checked, the 
brain continues in its momentum until it strikes the opposite portion of 
the skull, producing the well known ‘“‘contre coupe’”’ lesion of similar 
contusion and hemorrhage, both gross and petechial. 


The contact of the brain, at its two impacts agaiist the skull, com- 
presses the ventricles, and causes an increased back pressure in them, espe- 
cially at the floor of the fourth ventricle. This causes the production of 
petechial hemorrhages and changes in the circulation of the microscopic 
blood vessels, that cause impairment and degeneration of the nerve cells 
of the various nuclei in the area, such as the vestibular portion of the 
eighth nerve, as well as the veso-motor and cardiac centers. 


Such acceleration and deceleration concussion without skull fracture 
and usually without loss of consciousness, is well illustrated in the whip 


° Davies, H., and Falconer, M. A., Ventricular changes after closed head injuries, 
J. Neurol. & Psychiat. 6: 52-68 (Jan.-Apr.) 1943. 

7 Stenger, A., Beitrag zur Kentniss der Nachkopverletzungen auftrtenden Verander- 
ungen im inneren Ohr, Arch f. Ohrenheilk., 79: 43, 1909; Jakob, A., Experimentelle 
Untursuchenungen ueber die traumatische Schadung des Zentralnervoussystems: Zur Klinik 
und Pathogenese der Postconcussion Hirnschwache, Munch. Med. Wochenschr., 65: 932, 
1918. Yoshii, U., Experimental study of traumatic injuries of the ear, Zentralbl. f. Ohr- 
ench. 9: 561, 1910. Uffenorde, W., Ohrenbefunde bei tierexperimentelgesetzen Schladel- 
schussverletzungen, Eitschr. f. Laryng. Rhin. 15: 139, 1927. 
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lash injury of the head and neck, seen in passengers in automobile, bus 
and train accidents. 

The microscopic pathological findings in the brain tissue resulting 
from head injury are well known. They include petechial hemorrhages, 
degenerative changes in the nerve cells, dilatation and narrowing of the 
blood vessels producing localized areas of altered circulation. The pete- 
chial hemorrhages and nerve cell degeneration may be replaced by healing 
with scar tissue. Or the hemorrhages may be absorbed and the injured 
nerve cells may recover. Healing fibrosis will lead to permanent pathol- 
ogy and persistence of subjective complaints, while absorption of blood 
and cellular recovery will lead to disappearance of the symptoms. 

Many of these changes are found in the base of the fourth ventricle, 
in the areas of the centers for vaso-motor control. This can lead to vaso- 
motor dysfunction and it is this impaired vaso-motor control that causes 
the episodic character of many of the post-concussion complaints such as 
periodic headache, dizziness, emotional outbursts and other personality 
changes. It also explains the effect of sudden change of position, exposure 
to the sun and indulgence in alcohol on these symptoms. Finally, it eluci- 
dates the variable character of pathologic labyrinthine findings such as 
the presence or absence of postural vertigo and nystagmus, and variable 
responses to the caloric tests. It is for this reason that many of the per- 
verted responses to the rotation, caloric and postural vestibular tests can- 
not be elicited on every examination. It should be apparent that a post- 
concussion state may be present, although no characteristic findings may 
be observed at a single or even repeated examination. 


These vaso-motor phenomena also cause pronounced variation in the 
pulse rate on change of position from a lying, sitting or standing state. 
First described by Knauer ® such marked change in pulse rate or change 
of position constitutes another objective test for the presence of post- 
concussion state. These changes also may be seen in the nose, under con- 
ditions described by Muck.® He found that upon shrinkage of the mucosa 
of the inferior turbinate with adrenaline and then stroking the mucosa 
with a dull probe, there is produced a red streak. However, in cases of head 
injury he found a white streak instead and only on the side of the site 
of the head injury. This constitutes another valuable objective manifes- 
tation of the post-concussion state. 


It might be interesting to study a series of cases of head injury pre- 
sented for the determination of the presence or absence of brain pathology, 
on the basis of information gleaned from objective findings only. Unfor- 


®Knauer, A., Zur Erkennung und Begutachtung der Hirnerschutterung und ihrer 
Spatfolgen, Monatsch. f. Unfallh. 36: 337-356 (Aug.) 1929. 

® Muck, O., Die begutachtung postkommotioneller Spatfolgen under Berucksichtigung 
des Adrenalin-sonderversuchs, Klin. Wochenschr. 10: 1713-1718 (Sept. 12) 1931. 
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tunately, this series would present a one sided picture, due to the fact 
that the majority were seen at the request of an attorney or an insurance 
company. The economic motivation would exaggerate the number of 
patients considered as being grouped as “‘compensation neurotics’’ or out- 
right malingerers. 


TABLE ONE 
CASES 100% 


1. Skull fracture shown by x-ray 
unconsciousness 89% 
no loss of consciousness or stunned 11% 
objective findings 72% 
no objective findings 18% 
headache 66% 
dizziness 59% 
neurologic findings 11% 

2. No skull fracture shown by x-ray 81% 
unconsciousness 4% 
no loss of consciousness or stunned 96% 
objective findings 9% 
headache 97% 
dizziness 36% 








neurologic findings 2% 





Over the past years 187 patients were examined. Of this group 
only 36 or 19% showed x-ray evidence of skull fracture. Of the remain- 
ing 151 or 81%, there was a complaint of headache in 146 or 97%, and 
dizziness in only 55 or 36%. There was a history of unconsciousness in 
but 6 or 4% of these patients. There were but 14 cases or 9% with ves- 
tibular findings and only 3 or 2% with neurologic phenomena. Obviously, 
in spite of the complaint of headache in practically all of these patients 
vestibular findings were present in but 9%, neurologic findings 2% and 
loss of consciousness in 4%. It was felt, that while some of these patients 
might have shown positive findings on repeated examinations these cases 
were for the most part individuals who were either labeled as a compen- 
sation neurosis or malingerer. Such diagnoses were not made on the lack 
of objective findings alone, but by the presence of bizarre complaints, 
embellished responses to varied neurologic tests, comparison of the claimed 
dizziness with that produced by the labyrinthine testing and similar 
measures. It is obvious that the average family physician might well make 
a mistaken diagnosis of post-concussion syndrome in good faith and yet 
unless he had sufficient experience, help these individuals either consciously 
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or unconsciously perpetrate a fraud on their physician, their attorney, the 
courts and the insurance company as well. 

On the other hand, the 36 cases or 19% that showed x-ray evidence 
of skull fracture had labyrinthine findings in 72%, neurologic findings in 
11% and unconsciousness in 89%. One is impressed that these patients 
showed almost a comparable incidence of headache and dizziness. 

It must be stressed that this entire group is not a representative one. 
It is a highly select group, being culled by either an attorney or an insur- 
ance company from a large group of injured, as those in whom the actual 
presence of brain disturbance has been questioned for one reason or an- 
other. All of these patients had been examined by a physician, for the 
most part, a general practitioner, although some had the benefit of a 
neurologist’s opinion. While most of the patients had a diagnosis of 
cerebral concussion made in good faith, it is apparent that in this group 
at least, compensation was not merited in a high proportion. 


CONCLUSION 


1. True post-concussion disability is attended with a high incidence 
of objective findings, mainly in the form of pathological responses to 
varied labyrinthine tests. 

2. Labyrinthine tests are far more satisfactory than a classic neu- 
rologic investigation establishing the presence or absence of traumatic 
brain disturbance. 

3. Brain dysfunction may follow head injury in which there was no 
loss of consciousness. 

4. Brain dysfunction may follow head injury without attendant 
skull fracture. 

5. Slight and even trivial trauma, as well as whip lash injury of the 
head and neck may cause brain injury. 

6. Objective labyrinthine findings are not constant. They may be 
found on one day and not on another. 

7. Many cases of alleged concussion, involved in litigation, without 
x-ray evidence of skull fracture, without neurological findings and in 
whom labyrinthine and other objective tests are negative, may be cases 
of compensation neurosis or outright malingerers. 
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What Price Cooperation ? 
(The Cooperation Clause of Liability 


Insurance Policies) 


By BEN G. RAMSEY * 


To COOPERATE, OR NOT TO COOPERATE: That 
is the problem. In fact, cooperation has been a problem among traders since 
ancient times. Agreements, though based on barter, have risen to the fore- 
front in each organized society and continued by custom, usage and neces- 
sity long after the decline and fall of that civilization. The cooperation 
clause will remain an important, though oftentimes pompous, condition of 
liability insurance contracts until obliterated by compulsory insurance laws, 
either properly done by our legislatures or else through our judiciary usurp- 
ing legislative authority. The present trend indicates that the legislatures 
and courts will eradicate the clause completely within a generation. 

All liability insurance policies issued in this country today contain a 
clause entitled ‘‘Assistance and Cooperation of the Insured.’’ The validity 
of this condition is no longer questioned.! It ordinarily reads as follows: 

‘The insured shall cooperate with the company and, upon the com- 
pany’s request, shall attend hearings and trials and shall assist in 
effecting settlements, securing and giving evidence, obtaining the at- 
tendance of witnesses and in the conduct of suits.”’ 


The purpose of this clause is twofold, each purpose stemming from the con- 
trol the insurer exerts upon the insured under the contract, following notice 
of the accident.? The first purpose is the control exercised to determine and 
preserve the facts of the accident and the resulting injuries, if any, and 
probable claims. Without the assured’s assistance, a thorough investiga- 
tion becomes very difficult, if not impossible, and without the proper in- 
vestigation to give the insurer the facts surrounding the accident it becomes 
too speculative to determine liability, injuries, and damages, and, conse- 
quently, to properly evaluate the claims presented. Hence, it is of para- 
mount importance that the facts of the accident be accurately and fully 


* Assistant Vice-President and General Attorney, Pan American Fire & Casualty 
Company and Pan American Insurance Company, Houston, Texas. 

*8 Appleman, Insurance Law & Practice, §4771. 

* The “‘notice clause’’ is a separate condition of the contract. If there has been late 
notice or no notice at all from the insured, a breach of this clause should be pleaded 
affirmatively as a defense the same as a breach of the ‘‘cooperation clause.’’ In some states 
prejudice is not a prerequisite to a breach of the ‘‘notice clause.’” New Amsterdam Casualty 


Co. v. Hamblen, 144 Tex. 306, 190 S.W. 2d 56 (1945). 
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disclosed to the insurer at the earliest possible time following the accident, 
i.e., according to the policy, “‘as soon as practicable.” 

Secondly, the insurer must control the insured in the event of litiga- 
tion, retaining his loyalty: (1) for the purpose of testifying, (2) in lo- 
cating, contacting and controlling witnesses, (3) in obtaining his advice in 
the general conduct of the law suit, and (4) in using his assistance in effect- 
ing a settlement with the litigants involved, in appropriate cases, but al- 
ways at the discretion of the insurer. This second control is no less impor- 
tant than the first. For if the insurer fails to settle with the claimant due to 
exorbitant demands or lack of negligence, or, even as a result of the insurer’s 
negligent handling, the insured’s assistance is all the more important. Ad- 
ditional work has to be done, and much of it immediately, in order to prop- 
erly prepare the case for trial. The successful completion of this additional 
work will be seriously jeopardized if the insured fails to participate. There- 
fore, the insured’s continued attention to the law suit of which he has a 
vital interest is of the greatest importance if the case is to have any chance of 
a successful conclusion. 

The obvious reason for these requirements is to protect the insurer's 
interest, which includes the_prevention of collusion. In reality, collusion 
is a relatively minor problem, although it does occur occasionally. When 
it does occur and is uncovered it should be combated vigorously. Collusion 
is a complete coverage defense in any action. That is one of the reasons 
truth is the keystone of the cooperation arch. 

To digress slightly by way of theory, it is interesting to observe that 
the insured and the insurer chose each other; and like Caesar, each at this 
point has crossed his Rubicon. The insured in taking his insurance with 
the insurer, and the insurer in accepting the insured as a policyholder, and 
again the insured in becoming involved in an accident while the policy is 
in force. Nevertheless, each owes certain duties, obligations, and responsibil- 
ities to the other, and each, in turn, is entitled to certain rights and remedies 
should the other partner fail to perform his part of the contract; and each, 
again, in turn, becoming subject to certain legal penalties in failing to 
carry out his part of the bargain. But what is the insured’s part of the bar- 
gain? To answer this lone question, this article will consider the ‘“Coopera- 
tion Clause’ in the light of the following additional questions: 

What is meant by assistance and cooperation? 

How have the courts construed this clause as a general rule? 

Who is the insured? 

Is cooperation a condition precedent or a condition subsequent? 

Is substantial prejudice a necessary ingredient for a breach? 

What effect do financial responsibility laws have on this clause? 
What does the insurer do when he has the coverage for all parties in- 
volved in one accident? 

What if the ‘‘adverse parties’’ are “‘relatives’’? 

What effect does a misstatement concerning the facts of the accident 


have upon the case? 
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Does the insured have to attend all hearings, including depositions 
and pre-trial hearings, as well as the trial of the case on its merits; 
and, if not, under what circumstances is he excused without breaching 
the policy? 

If the insurer thinks there has been a breach of this clause, what 


should it do? 
Finally, is it merely a jury issue as to whether or not the insured has 
breached this section of the contract? 


WHAT IS COOPERATION? 


Cooperation means, according to the dictionary, ““To work together; 
to act jointly or concurrently toward a common end.”’? Assistance means, 
“presence, attendance, supporting; the action of helping or aiding.’’* 

The usual and ordinary meaning should be applied to the word ‘cooper- 
ation.’ A technical construction should never be applied to the use of this 
word or to the “‘Cooperation Clause’’ as a whole. We should accept the 
plain meaning of plain words. Cooperation means just what the word im- 
plies, to operate with, to work with.® But, cooperation, as well as lack 
of cooperation,® is a very broad term. In most instances the courts have 
left it to the discretion of a jury to determine whether there has been a 
breach due to certain affirmative acts or omissions on the part of the in- 
sured. However, generally speaking, cooperation means: 

“There shall be a fair, frank, and truthful disclosure of information 
reasonably demanded by the insurer for the purpose of enabling him 
to determine whether or not there is a genuine defense.” 7 


The Courts have construed this clause more strongly against the in- 
surer than against the insured for the simple reason that the insurer is the 
alleged maker of the contract and, therefore, it should be construed against 
the maker rather than against an innocent party to the contract. Under the 
weight of authority: 


“To constitute a breach of a cooperation clause by the insured, there 
must be a lack of cooperation in some substantial and material respect 
that results in prejudice to the insurer; and such a breach is an affirma- 
tive defense, the burden of establishing which rests on the insurer.”’ § 


* Black’s Law Dictionary; Oxford Universal Dictionary; Funk and Wagnall’s 
Practical Standard Dictionary. 

“ Webster’s International Dictionary. 

®Cyr v. American Guar. & Liab. Ins. Co., 242 F. 2d 8. C.A. 2d (1957). 

*See Hippenmeyer, Lack of Cooperation of Insured as a Defense, 8 Federation of 
Insurance Counsel Quarterly 36 (Winter 1958). See also, 6 Blashfield, Cyclopedia of 
Automobile Law & Practice, Part 2, Sec. 4059. 

* Buckner v. Buckner, 207 Wis. 303, 241 N.W. 342 (1932). See also, Valladao 
v. Fireman’s Fund Ind. Co., 13 Cal. 2d 322, 89 P. 2d 643 (1939); Porter v. Employer’s 
Liab. Assur. Corp., 40 Cal. App. 2d 502, 104 P. 2d 1087 (1940); Ohio Farmers Ind. 
Co. v. Charleston Laundry Co., 183 F. 2d 682, (C.C.A. 4th 1950). 

® State Farm Mut. Auto Ins. Co. v. Koval, 146 F. 2d 118 at 120 (C.C.A. 10th 
1944). 
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COOPERATION WITH CLAIMANTS 


Since the cooperation clause was written for the benefit of the insurer, it 
is generally held to be a violation for the insured to cooperate with claimants 
or their attorneys. An insured cannot have two loyalties on adverse issues 
any more than man can serve two Gods. 

In Elliott, et al. v. Metropolitan Casualty Insurance Co. of New Y ork,® 
a liability insurance policy was issued to Herman Johnston. He was in- 
volved in an automobile accident in Crawford County, Kansas, allegedly 
injuring several members of the Elliott family. The Elliott family lived in 
Crawford County, Kansas and Johnston lived in Bourbon County, Kansas. 
About three months after the accident an attorney named Farabi, who rep- 
resented the Elliotts, contacted Johnston and persuaded him to submit to 
service of process in Missouri, because, according to his later testimony, of 
an ‘‘unhappy” experience in Bourbon County, Kansas, the home county of 
Johnston. Johnston and Farabi drove to Vernon County, Missouri, where 
Johnston submitted to service of process in six separate law suits in the state 
court. The insurance companies appeared for Johnston and moved to quash 
service. The trial court found that the plaintiffs’ attorney and Johnston 
wrongfully and fraudulently conspired and colluded to invoke the pro- 
cesses of the Missouri court. The trial court further found that the action 
was a legal fraud upon the court and refused to accept jurisdiction of the 
suits. The Supreme Court of Missouri affirmed the trial court’s action.’ 
The Elliotts then filed suits in the state court of Kansas. The insurance com- 
panies in turn filed a declaratory judgment action in the Federal District 
Court in Kansas. The Federal District Court found that the insured, Johns- 
ton, had breached the policy by cooperating with the plaintiffs’ attorney 
rather than with the insurer.12 The Circuit Court of Appeals affirmed the 
lower court’s ruling, writing: 


“The inherent nature of the subject matter of automobile liability 
insurance necessitates the mutual obligation of cooperation between 
insured and insurer and clauses in insurance policies—have long been 
recognized as reasonable conditions necessary to protect the insurer 
against collusive claims,—’’ and “prejudicial interference with the 
defense—. The elimination of connivance between the insured and 
claimant is a basic purpose of the cooperation clause.’’ 1” 


Where service may be had on the insured through a state agency, pur- 
suant to a statute authorizing substituted service of process on a non- 


*250 F. 2d 680 (C.A. 10th, 1957). 
” Elliott v. Johnston, 365 Mo. 881, 292 S.W. 2d 589 (1956). 
“™ Metropolitan Cas. Ins. Co. of N.Y.,v. Johnston. 146 F. Supp. 5 (D.C. Kan. 
1956). 
42 Cited footnote 9 at 683. Accord: .Metropolitan Cas. Ins. Co. of N.Y. vw. 
Richardson, 81 F. Supp. 310 (S.D. Ill. 1948). 
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resident, the insured is not bound to follow the insurer’s advice to stay out 
of the state. The insurer is not prejudiced by the insured’s action in 
submitting to the jurisdiction of a court in a state other than the state of 
his residence, where he could be reached by substituted service under a 
“long arm”’ statute in that state.1* 

One of the Texas Courts of Civil Appeals, in a questionable opinion, 
has gone farther than any decision reported to vitiate this section of the 
policy.‘ To summarize: New was the insured. He was involved in an 
automobile accident, killing his mother-in-law and badly injuring his 
father-in-law. Texas has rather strict Guest Statute. New and his father- 
in-law procured the same attorney. New gave his attorney a signed 
statement but refused to sign one for his insurer. His insurer filed a 
Declaratory Judgment action in the state Court. The Court of Civil 
Appeals was of the opinion that because New desired Frazier to collect 
the greatest possible amount from his insurer, his desire being only a 
state of mind, did not constitute a breach of the policy. The Court said: 


“‘New could cooperate with Frazier and the Company at one and 
the same time. Cooperation with one would not necessarily foreclose 
cooperation with the other. The making of statements to Frazier 
by New was proper if they were true statements. Even had they 
been false, no breach would be involved absent some prejudice to 
the Company. New’s demands upon the Company to settle Frazier’s 
claims were proper demands if made in good faith. This is true even 
though it were conclusive that because thereof the Company’s interests 
were actually prejudiced. Fraud or collusion must be a factor, and 
prejudice must result.’’ 


In Georgia the insured may deliver his policy to the adverse parties 


without breaching this clause of the policy.1*° A Louisiana Court has 
even held that the named insured may finance his brother, who is the 
plaintiff, in a suit against his own insurer under a direct action statute." 

The courts have endeavored to apply a common sense meaning to this 
clause, and common sense dictates that conferring with the claimant's 
attorney and supplying him with facts, witnesses, and policy limits, is 
a complete breach of the contract.15 For the same reason, it is also a breach 
to change the statement of facts of the accident to one more favorable to 


8 Marcum v. Saté Auto. Mut. Ins. Co., 134 W. Va. 144, 59 S.E. 2d 433 (1950). 
* Frazier, et al. v. Glen Falls Ind. Co., 278 S.W. 2d 388 (Tex. Civ. App. 1955). 
* Ibid, at 392. : 

%® American Sur. Co. v. Sutherland, 35 F. Supp. 353 (N.D. Ga. 1940). 

* Levy v. Indemnity Ins. Co. of N.A., 8 So. 2d 774 (La. 1942). 


* Travelers Ind. Co. v. Cochrane, 155 Ohio St. 305, 98 N.E. 2d 840 (1951); 
Luntz v. Stern, 135 Ohio St. 225, 20 N.E. 2d 241. (1939); Conold v. Stern, 138 
Ohio St. 415, 35 N.E. 2d 133, 137 A.L.R. 1003 (1941); 67 Ohio App. 134, 36 
N.E. 2d 38 (1940). 
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the plaintiff.1° A fortiori, agreeing to split the proceeds the plaintiff is 
able to recover is cooperating and colluding with the plaintiff.*° 


WHO IS THE INSURED? ?1 


To say that this condition of the contract requires the insured to 
cooperate with the insurer is like saying that children must be good; or 
that the Fourteenth Amendment to the United States Constitution guaran- 
tees due process and equal protection of the laws to all persons. However, 
the case law as to who is an insured under the “omnibus clause” of the 
ordinary automobile insurance policy has crystallized sufficiently to give 
us some idea of what to expect in the future. 

The word “insured’’, found in the insurance contract, includes of 
course, the person named in the policy, that is, the ‘named insured’’, and 
also includes, under automobile liability insurance policies, the omnibus 
insured, 1.e., the person operating, maintaining or using the automobile 
with the permission of the “‘named insured”. Under the family automobile 
policy the spouse is a “‘named insured”. Members of the household too 
are ‘“‘named insureds’ under the family automobile policy but they do 
not have the contractual right to give permission to other persons to use 
the automobile; that right is reserved to the “‘named insured’’ and spouse. 

This coverage is divisible, each insured having coverage under the 
policy unless such insured, whether he be the named insured or omnibus 
insured, breaches the cooperation condition himself. For that reason, the 
handling of the defense in behalf of the named insured who cooperated 
is not a waiver of the defense against the omnibus insured who failed to 
cooperate.22 Therefore, the insurer may defend one insured and, at the 
same time, refuse to defend another insured.2* Consequently, where it 
was found that the named insured cooperated but the omnibus insured did 
not, coverage was denied solely to the omnibus insured.2* By the same 
reasoning, it has been held that the failure of the named insured to cooper- 
ate did not defeat coverage for an omnibus insured where such omnibus 
insured assisted the insurer throughout the trial.75 

John Appleman,” in his brilliant treatise on insurance law, takes the 


Storer v. Ocean Acc. & Guar. Corp., 80 F. 2d 470, (C.C.A. 6th 1935); Brous- 
sard v. Broussard, 84 So. 2d 899 (La. 1956). 

® Travelers Ind. Co. v. Holiman, 174 Miss. 220, 164 So. 36 (1935). 

™ See Risjord and Austin, Who is the Insured, 5 Federation of Insurance Counsel 
Quarterly 52 (October 1954). 

2 Howell v. Frost, 90 Ohio App. 127, 128 N.E. 2d 189 (1954). 

% Whittle v. Associated Ind. Corp., 130 N.J.L. 576, 33 A. 2d 866 (1943). 

* Modl v. National Farmers Union Property & Cas. Co., 272 Wis. 650, 76 N.W. 
2d 599, rehearing denied, 77 N.W. 2d 607 (1956); Maryland Cas. Co. v. Lopopolo, 
97 F. 2d 554 (C.C.A. 9th 1938); Wenig v. Glens Falls Ind. Co., 294 N.Y. 195, 61 
N.E. 2d 442 (1945). 

* Levy v. Indemnity Ins. Co. of N.A., 8 So. 2d 774 (La. 1942). 

*° Appleman, Insurance Law & practice, § 4775. 
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position that the essential purpose of the ‘Cooperation Clause’’ is to 
protect the insured’s rights, and if one insured, whether he be the named 
insured or an omnibus insured, violates this right by failing to cooperate, 
then the insurer should be relieved of liability, regardless of who is or is 
not a party to the action for reimbursement. His opinion is basically 
sound, contractually speaking, but unfortunately the courts have not 
followed his views on this phase of coverage. The courts, on the contrary, 
have taken the position that the contract is for the benefit of persons other 
than the one named in the policy and the named insured’s failure to 
cooperate cannot be charged to other parties entitled to benefits under the 
contract. 

For example, in State Farm Mutual Automobile Insurance Co. v. 
Arghytis,** the omnibus insured left the scene of the accident immediately 
after its occurrence, denied to the insured that he had been involved in 
the accident, and did not give the insurer notice of the suit against him 
until the day before it was to go to trial. Such action on his part violated 
the policy conditions. Furthermore, ignorance of the provisions of the 
policy is not an excuse for allowing a judgment to be taken against an 
omnibus insured.28 But where the omnibus insured left the state under 
army orders without notifying the insurer, his absence was not considered 
voluntary.2® And, of course, it goes without saying that where the policy 
does not require the driver to cooperate, that is, where there is no omnibus 
clause in the policy, such driver’s failure to cooperate does not constitute a 
defense in an action by the insured for coverage under his policy.*° 


The omnibus insured is under a duty to forward suit papers promptly 
to the insurer the same as the named insured, and if he does not, the insurer 
is under no duty to enter an appearance or defend him.*! Also, where the 
insured vehicle was being driven by an omnibus insured at the time of 
the accident, killing the named insured’s son, and upon the commencement 
of a law suit by the named insured against the omnibus insured, failure 
of the omnibus insured to immediately forward the suit papers released 
the insurer of any duty to defend the omnibus insured or to pay any 
judgment entered against him.82 However, this failure to forward suit 
papers promptly is not a breach unless the insurer can prove that it has 
been injured by such action.** 


7189 Va. 913, 55 S.E. 2d 16 (1949). 

* Scott v. Inter-Insurance Exchange, 352 Ill. 572, 186 N.E. 176 (1933). 

® Reynolds v. Wargus, 240 Wis. 94, 2 N.W. 2d 842 (1942). 

* Commercial Cas. Ins. Co. v. Missouri Pac. Transportation Co., 117 F. 2d 313 
(C.C.A. 8th, 1941); Bachman v. Independent Ind. Co., 112 Cal. App. 465, 297 
Pac. 110, rehearing denied, 298 Pac. 57 (1931). 

™ Curran v. Connecticut Ind. Co., 127 Conn. 692, 20 A. 2d 87 (1941); Zitnik 
v. Burith, 395 Ill. 182, 69 N.E. 2d 888 (1946). 

* M.F.A. Mutual Ins. Co. v. Mullin. 156 F. Supp. 445 (D.C. Ark. 1957). 

* Century Lloyds v. Barnett, 259 S.W. 2d 768 (Tex. Civ. App. 1953). 
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It is now basic that one driving the insured’s automobile with the 
consent of the insured owes the insurer the same duty to cooperate in the 
defense of an action arising out of the operation of the insured automobile 
as is imposed upon the insured by the terms of the policy.** In short, 
persons claiming to be additional insureds under a liability insurance 
policy, owe the same duties and obligations to the insurer as the person 
named in the policy. 


FINANCIAL RESPONSIBILITY LAWS 


All states have now passed Financial Responsibility Laws. A few are 
compulsory in nature but most of them are optional insofar as the furnish- 
ing of security for the future is concerned, i.e., until the owner and/or 
driver proves to be physically and financially irresponsible. Most of these 
uniform security responsibility acts combine the requirements of the old 
“first bite’ laws and more recent “future proof’ statutes and therefore, 
liability insurance policies issued in such states are not absolute ab initio. 
The filing of an SR-21 itself is not a certification of future responsibility 
but is only an acknowledgment that the person for whom it was filed 
has been involved in an automobile accident, does have an insurance policy 
and, consequently, dose not have to post other security in order to retain 
his driver's license and registration plates. Accordingly, the distinction 
between ordinary liability policies and liability policies required as proof 
of financial responsibility is clearly drawn; and so, a Financial Responsi- 
bility Act within itself has no application in defeating the insurer’s defense 
that the insured has failed to cooperate.*® 

However, where a city ordinance requires all owners and operators 
engaged in the automobile rental business to carry automobile liability 
insurance, and the insurer files the policy with the city, then the insurer 
cannot raise the defense that the insured refused to cooperate;** such 
insurance is compulsory insurance,®* and the purpose of the ordinance 
and/or statutes for common carriers and other persons or organizations 
required to file proof of such insurance under state or federal statutes or 
regulations or city ordinances, owe a legal duty to the public. These 
statutory requirements are absolute up to the limits of insurance required 
by such legislative acts. Some policies are issued pursuant to compulsory 
automobile insurance laws ** and others are issued pursuant to partial 
compulsory automobile insurance laws. Both these laws ordinarily obliter- 


* Marcum v. State Auto. Mut. Ins. Co., 134 W. Va. 144, 59 S.E. 2d 433 (1950). 

% The Aetna Cas. & Sur. Co. v. Simpson, 306 S.W. 2d 117 (Ark. 1957). 

% Royal Ind. Co. v. Olmstead, 193 F. 2d 451 (C.C.A. 9th, 1951). 

See Anno: 31 A.L.R. 2d 645, ‘Failure to give notice or other lack of co- 
operation by insured, as defense to action against compulsory liability insurer by injured 
member of the public.” 

88 Chapter 175, Sec. 1213 & 113A, Gerieral Laws of Massachusetts. 
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ate the cooperation clause.*® A Virginia court has very clearly stated the 
general rule on this subject: The Financial Responsibility Law does not 
apply to an automobile liability policy except as to liability thereunder 
incurred after certification thereof as proof of financial responsibility.‘ 


LITIGANTS HAVE THE SAME INSURER 


In O’Morrow v. Borad, et al.,*1 Jack Borad, the owner and operator 
of one of the cars involved in an accident, sued W. D. O’Morrow, the 
operator of the other vehicle. Both parties were insured by the same 
insurers. O’Morrow filed a cross-action against Borad. The insurers 
demanded the right to control the litigation, with different attorneys, per 
the insurance contract. A declaratory judgment action was filed by 
O’Morrow to force his insurer to authorize his selection of attorneys, to 
pay any judgment rendered, as well as cost and attorney’s fees incurred 
in the litigation. The matter was appealed to the Supreme Court of 
California. That court wrote in the opinion that: 

“It is contrary to public policy for a person to control both sides 
of litigation—Under these circumstances, compliance with the co- 
operation clauses is excused and the insurers are liable for any judg- 
ment, cost of suit, and reasonable attorneys’ fees which O’Morrow 
may incur in defending himself against the claims of Borad—Such 
fees are recovered in lieu of the defense required by the insurance 
contracts—"’ 4? 


CROSS-ACTIONS 


O’Morrow was the defendant in the original action. Does that fact 
make a difference with respect to the cross-action? Is the insurer under 
a duty to defend Borad, the insured who filed the original suit and then, 
upon receipt of a cross-action, makes a demand upon his insurer to defend 
him in the cross-action? 

That problem was also discussed by the lower court in O’Morrow v. 
Borad.** The essence of the decision, though dictum, was that the filing 
of a suit for damages without the insurer’s consent was a breach of the 
Cooperation Clause.*4 This is not the better rule. The insured is merely 
required to cooperate in good faith. He is not required to verify a cross- 
action after filing the first suit.4° There is no legal reason why he should be 
deprived of a right of action merely because he has a liability insurance 
policy in force at the time of the accident. 


* Chapter 56, Sec. 261 & 262, Revised Statutes of Maine. See Medico v. Employers’ 
Liab. Assur. Corp., 132 Me. 422, 172 Atl. 1 (1934). 

“ Cited footnote 27. [See the article elsewhere in this Quarterly issue, Voluntary 
or Certified, by Kenneth W. Evans, at page 80.—Ed.] 

“ 27 Cal. 2d 794, 167 P. 2d 483, 163 A.L.R. 894 (1956). 

“163 A.L.R. at 897. 

#161 P. 2d 28 (Cal. App. 1946). 

“But cf. O’Morrow v. Borad, et al., footnote 41. 

*® American Surety Co. v. Diamond, 8 Automobile Cases 2d 157, 1 N.Y. 2d 594, 
138 N.E. 2d 862 (1956). 
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SUITS INVOLVING RELATIVES 


The most likely place for collusion to occur is between relatives, 
neighbors, and close friends. A suit involving such persons is certainly 
suspicious looking on its face. In National Farmers Union Property & 
Casualty Co. v. Tucker, et al.,4* the insurer filed a declaratory judgment 
action in the Federal Court due to the action of the insured and his 
relatives. The case may be summarized as follows: The National Surety 
Company issued to Leonard Tucker an automobile inurance policy in the 
State of Oklahoma covering a 1953 pickup truck. The named insured 
authorized his daughter Sylvia and her husband to use the truck. Sylvia 
was driving the truck and her husband, Wayne Wright, and her father- 
in-law, Cecil Wright, were riding in the truck as passengers. An automo- 
bile accident occurred, Sylvia was killed and her husband and father-in-law 
were injured. Oklahoma does not have a guest statute. At the time of 
her death, Sylvia and her husband resided in Pawnee County, Oklahoma. 
The surviving husband waived the appointment as administrator of her 
estate and nominated Wayne Lawrence of Cleveland, Pawnee County, 
Oklahoma. Thereafter, the named insured, Tucker, replaced Lawrence 
as administrator, and he was later replaced by a man named Seigel, who, 
in turn, was replaced by a man named Erwin in Tulsa County. Suit was 
then filed against the Administrator, Erwin, by Wayne Wright, the 
husband of the driver, and by Cecil Wright, the father-in-law. The suits 
were filed in Tulsa. The insurer filed a declaratory judgment action in 
Federal Court to determine whether there had been a breach of the cooper- 
ation clause by the husband of the driver. The court concluded that: 


“No failure to cooperate on the part of Wayne Wright can be 
inferred because he did what he had a right to do with respect to 
securing the appointment of administration for his wife’s estate,”’ 


i.e., in a county other than his residence. The fact that the witnesses were 
in Pawnee County was not considered material. 

It has been determined elsewhere that the fact that the plaintiff was 
the daughter of the named insured did not create non-cooperation per se.** 
But where the named insured gave false testimony in the trial involving 
his mother as plaintiff, for the purpose of assisting his mother in securing 
a favorable verdict, his testimony violated both the spirit and the letter 
of the insurance contract.*® 

In a Wisconsin case, the insured conveniently presented himself in 
Illinois so that the plaintiff, the named insured’s brother, could get service 
on him without notice to the insurer. A default judgment was then 


“247 F. 2d 858 (C.A. 10th 1957). 
“ American Fire & Cas. Co. v. Gresham,-195 F. 2d 616 (C.A.A. 5th 1952). 
“8 Beauregard v. Beauregard, 56 Ohio App. 158, 10 N.E. 2d 227 (1937). 
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entered. The Wisconsin Court rightly held that the insured breached the 
cooperation clause of the policy.*® 

The Supreme Court of Mississippi has rendered the latest decision 
involving this question in Courtney v. Stapp, et al.©° The plaintiff brought 
suit to recover damages for personal injuries against her sister-in-law, in 
whose automobile she was riding as a guest when a collision with another 
vehicle occurred. The insurer was promptly notified and it contacted the 
plaintiff and paid $10 for a release. Shortly thereafter, the plaintiff brought 
suit against her sister-in-law despite the release. The insurer was not 
notified of the suit, although the insured talked on the telephone with 
the insurer’s adjuster on several occasions concerning the claim. When 
the insurer finally learned of the suit, a default judgment had already been 
taken. The insurer denied liability and the plaintiff filed a writ of garnish- 
ment to collect under the policy. The trial court resolved the issue in 
favor of the insurer and the plaintiff appealed. The Supreme Court of 
Mississippi affirmed the trial court’s holding, stating: 


“The failure of the insured to comply with the provisions of the 
policy with reference to forwarding to appellee the summons served 
on her in the suit filed by appellant relieved the insurer of liability 
to pay the judgment rendered by default and without the knowledge 
of the insurer. The policy imposed liability on appellant to defend 
all suits against Mrs. Stapp [insured], and, within the limitations 
of the policy, to pay any judgment rendered against her. The policy 
provided that Mrs. Stapp forward to appellee any summons received 
by her. This latter provision was a valid, reasonable and binding 
requirement, and was necessary to provide appellee with notice of 
the suit so as to enable it to protect Mrs. Stapp and itself.—There 
was neither strict compliance, substantial compliance, nor attempt 
to comply, with the provisions of the policy; and appellee knew 
nothing of the pendency of the suit until it was too late to defend 
i.” ™ 


MISREPRESENTATION OF FACTS OF ACCIDENT 


This sub-section of the Cooperation Clause has ‘‘enjoyed’’ a great 
deal of litigation. A review of the cases involved will point out more 
clearly than can be otherwise shown that there is not a definite answer to 
the question of, ‘“What is cooperation?’ and, ‘“What is non-cooperation?”’. 
Each case has to stand on its own facts. Consideration of course must be 
given to the court which will consider the problem involved, as well as 
the appellate court most likely to review it on appeal. It can, nevertheless, 


“ Cited footnote 7. 

© 13 Automobile Cases 2d 808 (Miss. 1958). 

"= Ibid. at 810. 

Anno: 34 A.L.R. 2d 264, ‘Liability Insurance: Misstatement by insured, later 


withdrawn or corrected, as breach of cooperation clause.” 
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be stated dogmatically that the furnishing of information known to be 
false and of a material nature, either before or at the trial, which prejudices 
the insurer’s position, is a violation of this clause.°* For example, where 
an omnibus insured denied to his insurer that he was driving the automo- 
bile at the time of the accident, yet appeared and pleaded guilty to a hit 
and run charge at a traffic hearing, without notifying the insurer; and 
then upon receipt of a petition and summons, withheld these instruments 
until the day before trial, the court properly held that the insurer’s obli- 
gation to him under the policy had been terminated by his misstatements.** 

In Standard Accident Insurance Co. of Detroit, Michigan v. Winget,* 
the insured gave a statement to a person other-than the insurer that he was 
drinking. Prior to the trial, in answer to a question by the plaintiff's 
attorney, taking his deposition, he stated that at the time of the accident 
he had not been drinking. Four and a half months later, after consulting 
his own attorney, he voluntarily corrected that statement in his deposition 
to read, “I was drinking’’; in order, as he stated to the notary public, ‘““To 
make it appear truthful’. At that time he signed his deposition. His 
excuse for this statement was that he had not had an opportunity to 
discuss that aspect of the case with the insurer’s attorney, and he did not 
know that beer was an intoxicating liquor. The court held, in view of 
his voluntary retraction, that the explanation was sufficient and the cor- 
rection timely to avoid a breach of the policy. The court then stated that 
cooperation 


“implies not an abstract conformity to ideal conduct, but a pragmatic 
question to be determined in each case in the light of the particular 
facts and circumstances.”’ 5® 


The insured who neither aids nor injures the insurer by an intentional 
or material departure from the truth, as he in good faith knows or reason- 
ably believes the truth to be, has not breached the policy. A slight dis- 
crepancy or an unimportant variation between a pre-trial disclosure of facts 
and testimony at the trial of the case is not a failure to cooperate.5? Just 
because the insured made a statement following the accident which differed 
materially from his testimony at the trial, does not necessarily and within 
itself constitute a breach.58 Even an erroneous statement as to who was 
driving the automobile involved in the accident is not always such a viola- 
tion of the cooperation clause as to vitiate the policy contract, for such a 
statement may not be of a material or substantial nature; especially where 


5 Williams v. Travelers Ins. Co., 330 Mass. 476, 115 N.E. 2d 378 (1953). 

* State Farm Mut. Auto. Ins. Co. v. Arghyris, 189 Va. 913, 55 S.E. 2d 16 
(1949). 

% 197 F. 2d 97 (C.A.A. 9th 1952). 

8 Ibid. at 103. 

% Annis v. Annis, 84 N.W. 2d 256 (Minn. 1957). 

58 Guerin v. Indemnity Ins. Co. of N.A., 107 Conn. 649, 142 Atl. 268 (1928). 
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it is found by the court, that as a matter of law the statement made on 
the occasion was not repeated or adhered to at that time, or during the 
trial.°® But certainly, a false statement, made deliberately, is a breach; 
for deliberate lies are usually material and usually adversely affect the 
insurer’s interests. But, if the insurer’s attorney continues to handle the 
case without a non-waiver agreement, a jury issue is raised as to whether 
the insurer has waived the violation.* Sometimes, however, it is obvious, 
even to the court, that there is a violation; as where the insured misleads 
the insurer by his conflicting and false statements as well as his continued 
cooperation with the plaintiff.© 

In Pennsylvania Insurance Co. v. Horner,® the Supreme Court of 
Tennessee held that a statement given by the insured to the claimant, 
admitting liability, was a breach of this clause of the policy.® 

There is no privity between third parties and the insurer, and rights 
of third parties in a suit on a default judgment against the insurer are 
derived directly from the insured. They have no greater rights than the 
insured. It follows that unless the insured complied with the terms of 
the policy issued by the insurer, so as to entitle third parties to the pro- 
tection of the policy, they have no right to the proceeds of the policy. 


TRIAL 


The general rule, with reference to attending and testifying at trials, 
is that, 

“*. . . the unreasonable refusal or failure of the insured to testify at 
the trial when he is a material or important witness is a breach of a 
clause of a liability insurance policy requiring the cooperation of the 
insured. However, to establish a breach of such a clause upon the 
fact that the insured failed to appear at the trial, the insurer must 
show more than mere absence, since absence, if excusable or justifi- 
able, as distinguished from absence which is premeditated and wilful, 
or without good reason, does not in itself constitute lack of cooper- 
ation.” 


The insured is also obligated under the policy to assist in good faith 
in making every legitimate defense available. If he refuses to assist the 
insurer in making the defense, or absents himself so that his testimony 


® American Indemnity Co. v. Davis, 155 F. Supp. 47 (D.C. Ga. 1957). 

© Rochan v. Preferred Acc. Ins. Co., 118 Conn. 190, 171 Atl. 429 (1935). 

= Brooks Transport Co., Inc. v. Merchants Mut. Cas. Co., 36 Del. 40, 171 Atl. 207 
(1933). 

® Metropolitan Cas. Ins. Co. of N.Y. v. Richardson, 81 F.'Supp. 310 (D.C. Ill. 
1948). 

®198 Tenn. 455, 281 S.W. 2d 44 (1955). 

“See Farnsworth, Does Insured’s Failure to Attend Trial Breach the Automobile 
Policy, 298 Insurance Law Journal 972 (November, 1947), for a fine discussion of 
the law in Tennessee on this question. 

%29 Am. Jur., Ins., §795. 
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cannot be obtained, a recovery under the policy must be denied; provided, 
of course, the insurer acts in good faith and uses due diligence in trying to 
locate and procure the insured’s cooperation.** But, in most of the appellate 
decisions reviewed, where the insured absented himself and did not appear 
at the trial, the appellate court merely sent the case back to the trial court 
to determine whether or not the insured’s conduct was a breach of this 
clause of the policy.* 

The State of Washington has held that the insured’s failure to attend 
the trial and disclose the facts known to him regarding the accident voided 
the contract of insurance and barred any recovery under the policy to him.® 
However, a Califroina Court has said that the insured’s testimony is un- 
necessary where such testimony makes out a clear case of liability against 
the insurer. There apparently is no controversy on the issue that where 
the insured appeared and testified, and during that testimony materially 
changed the facts from what he had previously given his insurer, a violation 
was obvious.” However, if the defendant, a named insured, was not an 
occupant of the automobile at the time of the accident and therefore was 
not in a position to offer any testimony pertaining to the accident, his 
failure to appear at the trial was not an abuse of the contractual provisions 
of his policy.74 Then too, if the insured gave all the information possessed 
before the trial date by statements and depositions to the insurer and ali 
the witnesses were present for trial, his non-appearance was not a failure 
to cooperate.** These examples however, are contrary to the better reasoned 
cases. The insured’s presence at the trial is one of the requirements of this 
clause of the policy.** See Schneider v. Autoist Mutual Insurance Co.,** 
where the insured was the only witness available to the defense. He 
refused to appear or aid in the defense. It was properly held that his 
contract had been terminated by his action. Certainly where the insured 
Was a witness to the accident but absconded prior to trial and the insurer 
used due diligence in trying to locate him, a denial of coverage was 
proper.*® 

Consider the case of State Farm Mutual Automobile Insurance Co. v. 
Palmer,*® wherein the insured Nollner was involved in an automobile 


® Indemnity Insurance Co. of N.A. v. Smith, 119 Md. 160, 78 A. 2d 461 at 463 
(1951). 

* Royal Ind. Co. v. Rexford, 197 F. 2d 83 (C.C.A. 5th 1952). 

* Phie v. Hayes, 185 Wash. 520, 55 P. 2d 1072 (1936). 

® Jensen v. Eureka Cas. Co., 10 Cal. App. 2d 706, 52 P. 2d 540 (1936). 

” Wright v. Farmers Auto. Inter-Ins. Exch., 39 Cal. App. 2d 70, 102 P. 2d 352 
(1940). 

™ Kennedy v. Dashner, 319 Mich. 491, 30 N.W. 2d 46 (1947). 

™ Tuder v. Commonwealth Cas. Co., 10 N.J. Misc. 1206, 163 Atl. 27 (1932). 

% Bauman v. Western & Southern Ind. Co., 230 Mo. App. 835, 77 S.W. 2d 496 
(1934). 

% 346 Ill. 137, 178 N.E. 466 (1931). 

% Cameron v. Berger, 336 Pa. 229, 7 A. 2d 293 (1938). 

237 F. 2d 887 (C.A. 9th 1956). 
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accident. The insured’s wife was killed and two persons in the adverse 
vehicle were injured. After his deposition had been taken, he advised his 
insurer, each time the case was set for trial, that his job was more important 
to him than attending the trial. Trial dates were postponed several times, 
but each time the case was reset he seemed to be amid another fund raising 
campaign. He did not appear at the trial. A judgment was entered after 
the attorneys for the insurer had withdrawn. The insurer refused to pay, 
standing on the cooperation clause as a defense. Suit was then instituted 
against the insurer on the judgment. The Federal District Court found 
for the plaintiff and the Appellate Court affirmed, writing: 
“. . . the failure of Nollner to attend the trial was not a material 
failure to cooperate and Nollner’s attendance was not necessary or 
required, and his absence under the circumstances was excusable— 
There are several reasons why we reach this decision. The insurance 
company here had the deposition of Nollner. In that deposition he 
testified favorably to the company—’”’ ™7 


There are a number of recent decisions which hold that being absent 
from the trial is not a breach of this clause; the insurer must take the 
insured’s deposition and use it at the trial if he will not attend.™8 

In a Kentucky case the insured did not appear at the appointed day 
for trial as previously requested by the insurer. The insurer withdrew 
from the case and a default judgment was entered. Suit was then instituted 
against the insurer. The court allowed a recovery upon the default judg- 
ment, stating that the insured must be given reasonable time and timely 
notice of the trial date. Notice ten days in advance of the trial was held 
to be insufficient.” 

In one case the attorney for the insurer requested a continuance because 
the insured was not present, and, after it was denied, continued with the 
trial without notifying the insurer or the plaintiff. The insurer could 
not raise the coverage issue after the trial its attorney had waived the breach 
to continue to defend without the insured’s presence.®® This is true in 
most states and where the insured does not appear at the trial, the insurer 
has the burden of proving that the insured has breached the policy. 

It has been definitely established that the attending of a trial is not 
an absolute right.®? But it is a valuable right which the insurer can enforce 





™ Ibid at 892. Accord: Oberhansly v. Travelers Ins. Co., 5 Utah 2d 15, 295 P. 2d 
1093 (1956). 

% Fulkerson v. Iowa Home Mutual Cas. Co., 150 F. Supp. 663 (D.C. Wyo. 1957); 
Pennsylvania Threshermen & Farmers Mut. Ins. Co. v. Owens, 10 Automobile Cases 2d 
155, 238 F. 2d 549 (C.A. 4th 1956). 

Commercial Cas. Ins. Co. v. Strode, 202 F. 2d 599 (C.C.A. 5th 1953). 

® Georgen v. Manufacturers Cas. Ins. Co., 111 Conn. 89, 166 Atl. 757 (1933). 

* Ermakora v. Dearborn Natural Gas Co., 37 Automobile Cases 735, 90 Ohio App. 
453, 107 N.E. 392 (1951); Tuder v. Commonwealth Cas. Co., 10 N.J. Misc. 1206, 
163 Atl. 27 (1932). 

® Murphy v. Hopkins, 68 S.D. 494, 4 N.W. 2d 801 (1942). 
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in most cases unless waived, or if the insured’s presence would be of greater 
assistance to the plaintiff than to the defendant, or else the insured has been 
removed from the jurisdiction of the court through no voluntary acts of 
his own. For instance, where he was under orders from the army, non- 
appearance is held to be excusable, even though he did not notify the 
insurer he was being ordered to leave the country.** 


EXPENSES OF INSURED WHILE ATTENDING TRIAL 


In many instances the insured has left the jurisdiction of the court by 
the time the case goes to trial, and in these cases, the insurer must offer 
or tender the expenses of the insured to attend the trial. The mere notice 
of the date of the law suit is insufficient. That is particularly true where 
an insured has moved a great distance, as from Alabama to New York.* 
The same line of reasoning is to be found in American Fire & Casualty Co. 
v. Vitet,®> wherein it was held that the automobile policy was not nullified 
by the insured’s failure to attend the trial, where it was shown that the 
insured lived a considerable distance from the place the trial was to be 
held and had offered to attend and to render every assistance possible if 
the insurer would guarantee her expenses in commuting from home. The 
insurer refused. The insurer’s refusal to reimburse her for her expenses 
provided an adequate and reasonable excuse for not attending the trial. 


CONCLUSION 


The interpretation of the “‘cooperation clause’ by the courts is some- 
what varied and oftentimes inconsistent, but the opinions are sufficiently 
uniform to enable one to say that the courts ordinarily refuse to permit 
protection afforded by the insurer to be withdrawn and the contract 
avoided, unless the rights of the insurer have been substantially prejudiced 
by the insured’s failure to cooperate. This demands in some cases not only 
a high degree of diligence and skill on the part of the insurer in trying 
to locate and persuade the insured to cooperate, but also requires the insurer 
to demonstrate that the verdict was the result of a breach of duty on the 
part of the insured. 

The assistance and cooperation of the insured is as vital to the insurer 
as the insurance is to the insured; it is a mutual proposition, and each 
contracting party must contribute his time, effort and best judgment, if 
favorable results are to be obtained in the investigation, trial and settlement 
of damage suits. 


§ Reynolds v. Wargus, 240 Wis. 941, 2 N.W. 2d 842 (1942). 
* George v. Employers Liab. Assur. Corp., Ltd., 219 Ala. 307, 122 So. 175 


(1929). 
12 Automobile Cases 1079, 148 Fla. 568, 4 So. 2d 862, 139 A.L.R. 767 


(1941). 


[ 69 ] 











Legislative Notes 


Teo PIECES OF LEGISLATION vitally affecting the 
approach to a solution of the problem of the motor vehicle accident vic- 
tim have just been passed by the Legislatures of New York and Virginia. 

New York has a compulsory autombile liability insurance law, passed 
in 1956, effective in 1957. Demands were made in New York for legis- 
lation to cover accidents involving uninsured vehicles, stolen cars, and hit- 
run drivers. The Legislature passed Assembly Bill 2, creating a ‘‘Motor 
Vehicle Accident Indemnification Corporation,’’ composed of all insurers 
writing automobile liability insurance in New York. The governing board 
will consist of six representatives of the insurance industry—stock, mutual, 
bureau and independent companies. An uninsured motorists coverage, must 
be included in any automobile liability policy issued in New York. Any 
claim arising under such coverage, including a case of denial of liability or 
coverage by an insurer, shall be referred to the Corporation for investigation, 
defense and payment. Funds for the Corporation will come from assess- 
ments against its member companies in proportion to their automobile 
liability premium writings in New York. The maximum amount of any 
such payment shall be $10,000 injury to or death of one person, or 
$20,000 total for more than one person. A financially irresponsible 
defendant motorist against whom a judgment is entered or on whose 
behalf settlement is made by the Corporation shall have his license 
and driving privileges suspended until repayment is made to the Corpora- 
tion and he gives proof of financial responsibility for the future. The assess- 
ments against insurers tc maintain the Corporation are to be reflected in the 
automobile liability insurance rates in New York. 

The Virginia Legislature, wanting neither compulsory insurance nor an 
unsatisfied judgment fund, took an entirely new approach by passing 
three bills that together (1) require all automobile liability insurance poli- 
cies issued on Virginia registered vehicles to contain an uninsured motorists 
coverage, (2) establish a $15 registration fee for each uninsured registered 
vehicle, and (3) provide for a distribution of the funds derived from 
such fee to automobile liability insurers in proportion to their premium 
writings in Virginia for such uninsured motorists coverage. The rate for 
such coverage will be established by the State Corporation Commission, and 
will be reduced annually by taking into account the amount of such un- 
insured motorists fees collected. These bills, respectively, are House Bills 
197, 423 and 548. The maximum recovery under the uninsured motorists 
coverage in Virginia will be the same as under the Motor Vehicle Safety 
Responsibility Law, including $5,000 for property damage liability subject 
to a $200 deductible. 
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Accidents Arising During Construction 
and Demolition Operations 


By THOMAS P. CURTIN * 


Mooern CONSTRUCTION and demolition practices 
and increasing litigation consciousness have brought about a marked 
change in the claim situation arising from such operations. At one time 
the large majority of the claims we had to deal with in this field were 
Compensation claims, but times have changed. Formerly an entire con- 
struction job was frequently handled by one contractor and he hired 
foremen and workmen of the various trades and put them on his payroll. 
That meant that if a bricklayer dropped a brick on the head of a carpenter, 
you had a Compensation case and that was all. 

But this is the age of specialization and the modern general contractor 
has nothing but supervisory employees on his payroll. All of the actual 
work is contracted out to imdependent sub-contractors engaged in the 
various trades, from excavation to roofers. We even find the sub-contrac- 
tors themselves engaging sub-contractors. For example, the mechanical 
contractor might do the plumbing himself and let out the heating part 
of his contract to another contractor, and furthermore, the heating sub- 
sub-contractor, instead of having an electrician on his payroll might let 
out the electrical connections phase of the heating work to another inde- 
pendent contractor. 

I need go no further to bring my point home to you. The more 
different independent contractors there are on the job, the more potential 
there is for a liability claim being made when an injury occurs. And 
despite modern safety practices, they continue to occur, for this is hazardous 
work. 

Formerly, also, workmen were more satisfied with their compensation 
payments and third-party actions were not numerous. Now, compensation 
act provisions relating to such actions have been liberalized, employees 
have become more claim-conscious themselves and labor unions have seen 
to it that they neglected none of their rights with the result that third- 
party actions are now almost as numerous as Compensation claims. 


* Attorney of Record and Counsel, Firemen’s Fund Indemnity Company, New York, 
New York. Address delivered before the Eastern Claim Conference, February 13, 1958. 

2e.g. The New York Workmen's Compensation Law, Sec. 29, no longer requires 
an injured employee or his dependents to elect between taking compensation and suing 
a third party tort-feasor at common law, but permits him to do both. 
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That has caused loss ratios on Manufacturers and Contractors Liability 
and Protective covers to rise, but while it has not all been a one way 
street, since Compensation loss ratios have benefited by the subrogation 
recoveries, the net loss under complete coverage has increased. At one time 
the protective policy was not much more than a defense policy,” but that 
picture has changed considerably and the experience is giving concern, 
especially in New York State. 

Now, why should this type of case be singled out for special treat- 
ment? Because it frequently involves severe injuries and rapidly changing 
conditions, various contract relationships and cross claims. You should 
be prepared at all times to give them preferred attention and to have your 
investigator thoroughly prepared in advance to make a complete investiga- 
tion, because frequently, a “‘do or die’’ situation is presented, and if he 
doesn’t get the facts then, he may never get a second chance. The prepara- 
tion should equip him with the necessary knowledge to make a good 
investigation by knowing what he wants to get and how to get it. 

The biggest essential in investigating a case of this type is speed. The 
necessity for speed is quite obvious because during demolition or construc- 
tion work, the conditions at the situs of an accident are always changing, 
the men on the job are always changing and witnesses are inclined to talk 
more freely immediately after an accident than they are later on. 

Two things are necessary for a speedy investigation—prompt notice 
and prompt action after the notice is received. While prompt notice is not 
within your control, you might be able to do something to insure receiving 
prompt notices. You might have your underwriters emphasize to their 
contractor risks the prime importance of prompt notice of accidents; and 
if you know of any important construction project wherein an insured 
of yours is engaged, you could visit the job and arrange with the superin- 
tendent or the safety man to give you such prompt notices. 

You can and should do something to insure prompt action after you 


2FC & S Bulletins on Public Liability page Cc-2, released March, 1953 says: 

“The tendency of many insurance men and buyers, however, to regard this protection 

as a ‘defense policy’, should not be permitted to obscure the fact that contractors 

can be and have been required to pay heavy judgements for damages arising out of 

the acts of independent contractors. The legal aspects of this problem are complex, 

but generally, a principal contractor is liable for an injury from the performance 

of work deputed by him to a sub-contractor: 

1. Where the work is unlawful in itself; 

2. Where the injury is caused by violation of some absolute (non-delegatable) duty 
which the general contractor is bound at his peril to discharge; 

3. Where damage is a necessary consequence of executing work in the manner pro- 
vided in the contract or subsequently subscribed’ by the general contractor; or 

4, Where the performance of the work is inherently dangerous.” 

Citing Polley v. Egan, 93 NE 267; Curtis v. Kiley, 26 NE 421; Wright v. Tudor 

City, 12 NE(2d) 307; Boylhart v. DiMarco, et al, 270 N.Y. 217; Blaunt v. Tow 

Fong, et al, 138 Atl. 52 (page Da-2 FC&S Bulletin) ; Olah v. Katz, 234 Mich. 

112 (FC&S Bulletin, p. Ga-2). 
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have received the notice. No matter how much I could say, I could not 
emphasize too strongly the importance of speed in investigating. They 
don’t stop working on those jobs when an accident occurs so that means 
that the condition is not going to stay the same and all the people who 
were there on the date of the accident are not going to remain there until 
you get around to investigating. 

You have all had the experience of obtaining newspaper accounts of an 
accident which are favorable to your cause, but which cannot be used be- 
cause they are hearsay, and in the meantime stories have changed and how 
you dearly wish you could use the newspaper accounts at the trial. Well, 
the chances are that your investigator, had he been there at the same time 
as the newspaper reporter, could have gotten the same information in us- 
able statement or photographic form. This merely illustrates the impor- 
tance of a quick investigation in any case, but I say to you that it is doubly 
important in construction cases. 

I am not going to tell you how to take a statement, although it will 
not do any harm to remind you that the most defective procedure found 
in the claim business is in the taking of statements, and that it would pay 
big dividends if you would train your men properly in this respect, and 
subsequently at intervals, spot-check to see if the ones being turned in live 
up to the standard you have set. I will say to you, however, that you 
cannot get too many statements—negative ones are sometimes more valu- 
able than positive ones. 

In these cases, photographs are extremely valuable, becuase it is very 
difficult to describe a construction scene in court. Even photographs taken 
sometime after the accident might be helpful if they lead to a better under- 
standing of the case. We have a case in the office now, in which I wish we 
had a photograph, because I am frank to state that I cannot understand 
the situation in view of the conflicting information in the file. Remember 
then, that you are doing a good job if you can get a relevant photograph 
in a construction case. 

Sketches are a must in this type of case. Even if they are crude, they 
can be helpful, and they should always be accompanied by accurate 
measurements. Measurements should always be made because no one can 
predict when a measurement will be important. And if you know from 
the beginning that they are important, have them made by someone who 
can testify in court as to them. 

If you get to the scene quickly enough, you might be able to get 
possession of physical evidence involved. If you can, you should arrange 
to have the insured take possession by the insurer at the trial, in the event 
to have the insured take possesion of it or else some third-party so that it 
will not be necessary to admit possesion by the insurer at the trial, in the 
event that continuous possession must be accounted for to show lack of 
change in the condition of the exhibit. 
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It is important not only in this type of a case, but also in others, not 
to stop the investigation when you are satisfied that your insured is not 
at fault, but you should go on and try to establish who did cause the 
accident. It frequently happens on a trial that a jury will find against 
a defendant with a purely negative defense, where it is not shown the true 
cause of the accident. I recall one case in particular where the plaintiff 
relied on expert testimony to prove that defective manufacture was the 
cause of an accident and our trial attorney rested on the plaintiff's case 
because the expert’s figures couldn’t possibly have been correct, when he 
could have shown that the real cause of the accident was improper oper- 
ation. We were hit with an extremely large verdict, and I am still of the 
opinion that we would have won had we gone on with our proof. We 
had nothing to lose by going on with our evidence, since we were opening 
no doors, and we would at least have made it that much harder for the 
jury to find for the plaintiff. In that case, of course, the Claim Depart- 
ment was not remiss, since it had supplied the attorney with the evidence, 
and had nothing to do with his decision not to use it, but it would have 
been at fault if it did not gather the evidence. 

Another illustration of the importance of investigating the whole 
accident and not merely our insured’s connection with it is a current case 
which some of you will recognize, but in which I want to emphasize that 
the Claim Department is not at fault either because of late notice to the 
insured of the accident. We are in a tough spot with the case now but 
we needn’t have been if we had had the opportunity to investigate the 
whole case in the beginning. It is a case where our insured is entirely in- 
nocent of any wrongdoing, but we have a purely negative defense. All 
we do is to come in and say ‘““We didn’t do it.”” That was a swell defense 
as long as the plaintiff was saying that he fell as a result of a dangerous 
condition and accused a lot of defendants of creating it, but it loses a lot 
of its value when the time for trial comes around and the plaintiff and the 
other defendants gang up to prove that we created the condition. Our 
negative defense now looks sick since the jury is forced to decide as a 
question of fact only the question of whether we did or not and you know 
what they will do in the face of a severe injury. But supposing we had 
been given an opportunity in the beginning to make a full investigation. 
We could have either nullified the witnesses now being used by the plaintiff 
and co-defendants or been in a position to prove which one of the other 
defendants created the condition. Believe me, there is no worse feeling 
than going into a case where you have nothing to win and everything to 
lose and you are the shining target for everybody else in the litigation. 
I just went through one so I know. In that situation, it is mighty nice 
to have a sword as well as a shield. So go out and get the swords when- 
ever you can. 


[74] 





Now in some of these cases, we do not get prompt notice of an accident 
because the insured does not get prompt notice either. Those are usually 
the cases where no one thought the insured was responsible for the accident, 
and nine times out of ten it is the defendant who drags the insured into 
the action. You have a much tougher job investigating that kind of a 
case, but the fact that it is tougher should not cause you to quit before 
you start. You should try harder in that type of case to do the same job. 
Believe me, those are the dangerous cases, and when we rest on the fond 
belief that there is no liability, we are in real trouble. 

I touched upon the real important thing in investigating this type of 
case before, but it deserves some expansion. If an investigator goes out to 
investigate any case without knowing what to look for, he might just as 
well stay home. Taking an automobile accident case for example, when 
you go out to investigate it, you have a good idea of what your investiga- 
tion should cover, and what information your statements and reports 
should contain, what people you should see and what documents you 
should obtain. You know because you have had experience in handling 
automobile liability cases and you know what duties an operator or owner 
of an automobile has and what breaches of those duties will make him 
liable, so you gather all the evidence bearing on that point. 

The same thing should be done with a construction accident case. But, 
here you are in a less familiar field, and you are not as well acquainted 
with the common law rules and statutes which might apply as you are 
with the motor vehicle laws and the rules of the road. It is quite clear 
that it is as necessary to know the one as the other, otherwise your investiga- 
tion will turn out to be a good one only by accident. Therefore, I want 
to urge you to have the investigator assigned to a construction accident 
case familiarize himself with the statutes, ordinances and rules governing 
construction work in the locality before he goes out to investigate, if pos- 
sible, but at least before he completes his investigation. Some of these 
rules or ordinances might change the whole complexion of the case and 
might even be the vital issue, so I don’t think I have to labor the point 
to make you see that the investigation must cover the facts with reference to 
that particular regulation, and it can’t cover it except accidentally, 
unless the investigator knows that there is such a regulation, what it says, 
and to whom it applies. 

Knowledge along that line is particularly important when your insured 
is not the active tort-feasor like the one who dropped the brick, but is an 
owner or general contractor, or architect, or inspector, or engineer, who 
you would normally feel had no liability. And when you run up against 
that type of insured, it is important to know not only the statute law but 
also the case law that applies. Tort law, as you know, is a living, expand- 
ing thing, and woe unto him whomi it touches who is not acquainted 
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with the latest bud it has sprouted. That is a fancy way of saying that 
you have to watch out lest today a court has handed down a decision 
which makes liability, where yesterday there was none. You have to in- 
vestigate on the basis of the latest decision, otherwise you might find 
yourself riding a dead horse. 

The New York Statutes have had quite an effect on protective liability 
covers because they create affirmative duties on the part of owners and 
general contractors,* the violation of which costs him in liability and which 
are operations in connection with the work of independent contractors 
and thus within the coverage. 

As I said, this policy used to be chiefly a defense policy, because seldom 
under the common law was there any liability on the part of the owner 
or general contractor,* or if there was, he could usually recoup his loss by 
way of an action over for indemnity against one of the contractors, and 
thus keep the loss ratio inviolate. Now, however, these statutes not only 
create additional duties on the part of owners and general contractors, and 
thus more things to violate and make themselves liable, but makes the 
violation of the duty an affirmative act of negligence for which there will 
be no right to common law indemnity.® Result: big verdict, no recoup- 
ment; big loss ratio. In this type of case we have to look to contracts for 
indemnity, which leads to another admonition. 

Never try to decide a question of liability in these cases unless you 
have access to all the governing contract provisions. So in your investiga- 
tion be sure to get copies of all the contracts, not only those of your in- 
sured, but all the others you can possibly get your hands on. 

You know that our policies promise to pay for damages arising out 
of the legal liability or obligations of the insured and legal liabilities can 
be created by contract as well as by common law or statutory law. There 
is a common misconception that liability arising out of contract is only 
covered by contractual liability insurance, but that is not so. Contractual 
liability coverage refers only to liability of others assumed by contract 
and not to your own liability created by contract or arising out of a con- 
tractual duty. 

The status of a party with reference to a given situation also creates 
duties, or determines the scope of duties, and status is frequently created 


* Semanchuck v. Fifth Avenue & Thirty-Seventh St. Corporation, 290 N.Y. 412, 
49 NE 2d 507 (1943); Caminiti v. Matthews Constr. Co., Inc., 241 App. Div. 879, 
272 N.Y.S. 245 (1934). 

* Atlanta & F.R. Co. v. Kimberly, 87 Ga. 161, 13 S.E. 277, 27 Am. St. Rep. 
231 (1891); Pickett v. Waldorf System, 241 Mass. 569, 136 N.E. 64, 23 A.L.R. 
1014 (1922). 

® Semanchuck v. Fifth Avenue & Thirty-Seventh St. Corporation, 290 N.Y. 412, 
49 N.E. 2d 507 (1943); Employers Liability Assur. Corporation, Limitéd of London, 
England v. Post & McCord, 286 N.Y. 254, 36 N.E. 2d 135 (1941); Rufo v. Orlando, 
309 N.Y. 345,.130 N.E. 2d 887 (1955); Adler v. Tully & DiNapoli, 274 App. Div. 
101, 84 N.Y.S. 2d 305, Affd. 300 N.Y. 662, 91 N.E. 2d 323 (1950). 
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by contract. You know that the duties of a general contractor are different 
from those of a sub-contractor and you see that one became a general 
contractor and the other a sub-contractor by reason of the different con- 
tracts they entered into. You are quite familiar with landlord-tenant and 
employer-employee situations and yet those relationships arise out of con- 
tracts of employment and contracts of leasing. You are quite accustomed 
to handling legal liability cases created by those relationships and yet if 
those relationships had not been created by contract, there would have 
been no duty and no liability. 

You can therefore appreciate the importance of contracts in these cases. 
You are operating more or less in the dark if you do not know the terms 
of the contracts involved, because you don’t know what the parties duties 
are as created by the contract nor what their contractual rights may be. 
Now there is another admonition coming up. When you do get possession 
of a contract, read every bit of it carefully. Do not skip a word, for if you 
do, that might be the very word which will throw you later. I was called 
the other day about the feasibility of an appeal in a construction accident 
case. The judge reserved decision on the motion to dismiss at the end of 
the plaintiff's case, because the plaintiff, who was suing because of injuries 
sustained when a scaffold collapsed, failed to prove that the defendant 
owner had, in the words of the statute sued on, employed or directed him 
to work on the scaffold. Our trial attorney then proceeded with his case 
to put in proof to support his claim over for indemnity and introduced 
the contract documents into evidence. The contract said that the con- 
tractor would do certain work as directed by the insured, and eureka! 
There was the magic word which matched the one used in the statute. 
Result: The dismissal which was granted was set aside on motion and 
a new trial ordered. 

The purpose of telling you this is to show you that you have to be 
prepared for all eventualities and many will arise out of the words of the 
contract. The contract wording is also important in determining the in- 
sured’s rights to indemnity. 

Indemnity is also a subject which has taken on increasing importance 
in the later years. Third-party practice has been liberalized, so that you 
can have your right to indemnity determined in the same action in which 
your liability is determined. The question of the right to indemnity 
arises freqeuntly in construction accident cases, so your investigation and 
preparation will have to be done with that possibility in mind. If your 
insured is an owner or general contractor, you can assume that there will 
be a possibility of a claim-over against some one else, and if a contractor 
or sub-contractor, you can assume that he will be subject to a claim- 
over, and in either case; you have to prepare. 


*e.g. New York Civil Practice Act, Sec. 294, permitting cross claims by one party 
in an action against another; Sec. 193-a, permitting a defendant to bring in a new 
party to the action and make a claim over against him. 
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Indemnity is either contractual or given by common law. Contracts 
of indemnity are not against public policy as is sometimes asserted. As a 
matter of fact, many insurance policies are contracts of indemnity. How- 
ever, the law will not read into a contract of indemnity an intention to 
hold the indemnitee harmless for his own negligence unless such intent 
appears clearly from the words of the contract.7 Thus, where your in- 
sured appears to be guilty of active negligence he will not be entitled to 
indemnity unless you can spell out from the contract an intent to hold 
him harmless even in that instance, and you will have to adjust your 
reserve and your settlement policies accordingly. 

Common law indemnity arises out of status such as master and 
servant, principal and agent. A servant or agent in the ordinary case is 
bound to indemnify his master or principal.* And this great doctrine of 
common law indemnity, namely, that he who is bound under the law to 
answer for the fault of another is entitled to be indemnified by that other 
has been extended beyond status to take in cases which involve greater 
and lesser degrees of negligence. The doctrine still is in the process of 
development and varies from state to state. Some courts grant indemnity 
only in the situation where one party is not guilty of any negligence but 
is required by law to answer for the active negligence of another. A good 
example is an owner of an automobile who has loaned it to another. He 
is guilty of no negligence, but the law permits a recovery against him 
for the negligence of his bailee. Other courts will grant indemnity where 
there is some negligence on the part of one party as long as it is minor com- 
pared with the negligence of the other party. It is something like a compara- 
tive negligence applied among defendants.!° You will, of course, have to 
learn to recognize which rule applies to your particular case so that you 
may handle it intelligently. 

It is labor safety laws which are complicating this phase of the mat- 
ter, as well as making it easier for workmen to recover. That is why it 
is a sine qua non, a must, for you to be acquainted with such laws and any 
regulations promulgated thereunder. You cannot do your job properly 
unless you do, since it will enable you to appraise the case properly from 
the beginning, to prepare it properly, and to prevent nasty last minute 
surprises where a no liability case with a nominal reserve suddenly be- 
comes a major disaster and telephone company stockholders rejoice in 
greatly increased long distance business. 


™ Schwartz v. Merola Bros. Const. Corp., 290 N.Y. 145, 48 N.E. 2d 299 (1943); 
Walters v. Rao Electrical Equipment Co., 289 N.Y. 57, 43 N.E. 2d 810 (1942); 
Thompson-Starett v. Otis Elevator Co., 271 N.Y. 36, 2 N.E: 2d 35 (1936); Broderick 
v .Caldwell-Wingate Co., 305 N.Y. 872, 114 N.E. 2d 216 (1953); see also 42 
C.J.S. Indemnity, § 12, pp. 580-581. 

® McLaughlin v. Siegel, 166 Va. 374, 185 S.E. 873 (1936); Hill v. Murphy, 
212 Mass. 1, 98 N.E. 781 (1912). 

* Slattery v. Marra Bros., 186 F. 2d 134 (C.C.A. 2d 1951). 

. “For general discussion, see Prosser on Torts, Second Edition, pp. 249-251. 
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Bear in mind that the insured may be liable for common law negli- 
gence as well as for breach of a statutory duty and conduct your investiga- 
tion so as to determine either as a matter of fact. A tendency to confine 
the investigation to the insured’s employees or the employees of a particu- 
lar contractor should be avoided, and a thorough canvass of the site to turn 
up all possible witnesses should be made. A diagram or diagrams of 
the involved site with accurate measurements is particularly important 
and a necessity in almost every case. It is frequently not possible to secure 
useful photographs, but where it is, it should be done. 


A complete set up of the project should be obtained and the names 
and addresses of every contractor together with his specialty and his re- 
lationship to the owner and other contractors should be secured. Plans 
and specifications, if obtainable are very useful and it is most important 
that copies of all the contracts which the insured has entered into with 
relation to the project be obtained. Where it is possible and proper, you 
should take possession of any physical evidence which is removable. If you 
have any ability at all in sketching, a sketch, however crude, is of great 
assistance and saves a lot of written words of description. Of course, the 
usual routine of investigation common to any bodily injury case should 
also be done. 

There are two big words to keep in mind on these investigations— 
speed and thoroughness. Know every duty with which the insured can 
be legally charged and find out if he discharged each duty and the manner 
in which he did it. Specifically cover the activities of all the insured’s 
employees on the job in the event that he is an owner or a general contrac- 
tor, especially concerning any directions they may have given to other 
employees, to guard against imputation of different actions to them 
later on. Keep in mind that you are investigating not only from a de- 
fensive standpoint, but also for the possibility that there is a third-party 
action available to the insured. Try and tie up fellow employees of the 
injured party as soon as possible. Find out who is actually responsible for 
the injury so that when the occasion arises, you can deflect the claim 
away from the insured toward such responsible party. Never neglect to 
investigate one of these claims, however much it may appear at first that 
the insured is not involved, for there is no telling when other parties in- 
volved, especially other defendants, will put the blame on your insured 
and you will be helpless to stop it because the lapse of time prevents a 
proper investigation. Watch out also for possible sleeper injuries, and 
where such is involved, don’t neglect a prompt and thorough investiga- 
tion. If one of your insureds is engaged in a construction or demolition 
operation of any size in your vicinity, call upon the person in charge 
and arrange for prompt reports of accidents on the job whether or not 
he feels the insured is involved. ; 
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Voluntary or Certifted ? 


By KENNETH W. EVANS * 


Tue AUTOMOBILE LIABILITY POLICY CONDITION, 
with respect to Financial Responsibility Laws, in the so-called standard 
policies, was changed three years ago because of certain decisions adverse to 
the companies.! Prior to this change policies applied to any Financial Re- 
sponsibility law .“‘applicable.’’ The Condition was changed to read:— 
“When this policy is certified as proof of financial responsibility for the 
future . . . .,” and it is generally considered that this precludes any er- 
roneous interpretations as to extent of coverage provided. Unfortunately, 
this may not always be the case. Old decisions raise their ugly heads to 
plague the companies,” and new decisions handed down in certain quarters 
present new problems. Such a case was the now celebrated Wildman deci- 
sion in California.’ In this case the Supreme Court reversed the lower courts’ 
decisions in favor of the company. 

It can be said here that care should always be taken in deciding which 
cases to litigate. An insurance company can cause untold harm, not only to 
itself, but to the entire industry, in litigating cases where its position is not 
completely sound, giving rise to decisions that can have untold repercus- 
sions. The policy in the Wildman case contained a restrictive endorsement, 
limiting coverage to named insured and to a named individual, and any 
members of the insured’s immediate family. It also excluded coverage 
while any person not an insured operated the automobile. An accident oc- 
curred when the insured vehicle was being operated by a person not an in- 
sured within the Definition of Insured as set forth in the endorsement. The 
company denied coverage, both as to the driver and to the named insured. 
Whether or not a mistake had been made in the policy writing department 
in the choice of an endorsement blank to be used is a question, but within 
the blank and in the middle of a sentence were the words: No Ex- 
ceptions! The Court concluded that the endorsement was ambiguous, and 
therefore, in view of the universal rule, resolved the question against the 
company. 


* Vice-President and General Claims Manager, Universal Underwriters Insurance 
Company, Kansas City, Missouri. 

* Farmers Ins. Exchange v. Ledesma, 214 F. 2d 415 (C.A. 10th, 1954). 

® Traders & General Ins. Co. v. Pioneer Mut. Comp. Co., 127 Colo. 516, 258 P. 
2d 776 (1953). 

* Wildman v. Govt. Employees Ins. Co., 48 Cal. 2d 31, 307 P. 2d 359 (1957). 
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If the Court had stopped right there, no one could have found much 
fault with the decision, but unfortunately the Court went on a tangent. 
There is no compulsory automobile insurance law in California. A person 
can own and drive a car in California without any liability insur- 
ance if he so chooses, provided he has not previously run afoul of the law 
and thereby brought himself within the terms of the California Financial 
Responsibility Law. There was no evidence that the policy was a “‘re- 
quired”’ policy that had been certified under a Financial Responsibility law; 
it was purely a voluntary policy. The Court held that Section 415 of the 
Vehicle Code applied, although this is a part of the California Financial Re- 
sponsibility Law, and refers to a motor vehicle liability policy as used in 
this code— (emphasis added). The Court concluded that the policy must 
cover the named insured and the driver, who was driving with permission of 
the named insured. The Court contended that the public policy of Cali- 
fornia required this. 

Decisions from many other jurisdictions involving the financial respon- 
sibility laws are clear to the effect that an automobile liability policy pur- 
chased and issued voluntarily is not such a policy as referred to in such laws. 
There are a few minor exceptions, such as in New Jersey, Kentucky and 
the territory of Hawaii, as will be touched upon below. 

Typical cases that clearly distinguish between a voluntary policy and 
policies certified under a financial responsibility law are: In Illinois, Gray v. 
Rich.* Here three recent Illinois cases were considered. In one, Landis v. New 
Amsterdam Casualty,® and in another, Konrad v. Hartford Accident,* both 
cases held that the policy covered the driver, because an omnibus clause 
must be incorporated into the policy. However, these cases involved com- 
mercial vehicles and were governed by the Illinois Truck Act, whereas in 
McCann v. Continental Casualty,’ involving a private passenger car, it was 
held to be a voluntary policy and not subject to the Financial Responsibil- 
ity law. In the Gray case, also involving a private passenger car, the hold- 
ing was the same. Astill later Illinois decision adhered to the distinction be- 
tween a voluntary policy and a certified policy, holding that policy defenses 
were not waived by the filing of an SR 21.8 In Missouri, in Perkins v. Perk- 
ins,® the Kansas City Court of Appeals referred to decisions on this subject 
from a great many jurisdictions, and held that the Missouri Motor Vehicle 
Liability Act has no effect unless the policy involved was actually required 


“152 F. Supp. 520 (E.D. Ill. 1957). 

5347 Ill. App. 560, 107 N.E. 2d 187 (1952). 

11 Ill. App. 2d 503, 137 N.E. 2d 855 (1956). 

76 Ill. App. 2d 527, 128 N.E. 2d 624 (1955); aff'd 8 Ill. 2d 476, 134 N.E. 
2d 302 (1956). 

8 Stollery Bros. Inc. v. Inter-Ins. Exchange of Chi. Motor Club, 15 Ill. App. 2d 
179, 145 N.E. 2d 768 (1957). 

®°284 S.W. 2d 603 (Mo. App. 1955); see also, Gabler v. Cont. Cas. Co., 295 
S.W. 2d 194 (Mo. App. 1956). 
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and certified under the Act, and therefore being a voluntary policy an ex- 
clusion applied. In South Carolina, State Farm Mutual Automobile Insur- 
ance Company v. Cooper,’® the court said that the policy was issued to the 
named insured on his own request, and not issued pursuant to the statute, 
and a decision against the insurer in the trial court was reversed. In Texas, 
National Surety Corporation v. Diggs," the trial court decision against in- 
surer was reversed by the Court of Civil Appeals, which held that the in- 
sured was not required to furnish an insurance policy as a condition of driv- 
ing, and therefore the insurer was entitled to plead the violation of the no- 
tice clause as a defense. In Wisconsin, Pulvemacher v. Sharp ™ clarified the 
rule that a voluntary policy certification does not waive policy defenses. 

One accident is “‘permitted’’ under the rules of New Jersey,?* Ken- 
tucky,!* and the Territory of Hawaii. A voluntary policy is recognized, 
but after one accident the policy is subject to the Financial Responsibilty 
Law, the same as a certified policy. Even so in Jersey, the Supreme Court on 
February 25, 1957, held that a voluntary policy issued in New York must 
be interpreted according to the laws of New York, even though the acci- 
dent occurred in New Jersey, and even though the driver had been involved 
in a prior accident.1® The New York holding, that the policy must be certi- 
fied to the proper public authorities before the Financial Responsibility Law 
applies, was adopted. 

A decision that still plagues the automobile insurance industry 
in Colorado is the case of Traders and General Insurance Company 
v. Pioneer Mutual," a 1953 decision at a time when automobile liability 
policies contained the old Condition regarding policy applying to financial 
responsibility laws ‘‘applicable.’’ This case held that an automobile liability 
policy must contain an omnibus clause covering anyone driving with per- 
mission. From a study of the briefs filed in this case, it becomes apparent 
that the Colorado Supreme Court may not have had before it the full ex- 
planation of the Financial Responsibility Act. Following this decision, the 
Commissioner of Insurance for the State of Colorado, at that time the Hon. 
Luke J. Kavanaugh, issued his Bulletin No. 17, dated September 1, 1953. 
This was issued to all companies writing automobile liability insurance in 


233 F. 2d 500 (C.A. 4th, 1956). 

% 272 S.W. 2d 604 (Tex. Civ. App. 1954). 

2275 Wis. 371, 82 N.W. 2d 163 (1957); but see Perlick v. Country Mut. Cas. 
Co., 274 Wis. 558, 80 N.W. 2d 921 (1957). 

8 Saffore v. Atl. Cas. Ins. Co., 21 N.J. 300, 121 A. 2d 543 (1956). 

% Ky. Farm Bur. Mut. Ins. Co. v. Miles, 267 S.W. 2d 928, 291 S.W. 2d 563 
(Ky. 1954). 

% De Vigil v. Gen. Acc. Ins. Co., 146 F. Supp. 729 (D.C. Hawaii 1956). 

%® Buzzone, et. al. v. Hartford Acc. & Ind. Co., 23 N. J. 447, 129 A. 2d 561 
(1957); A leading case distinguishing between a voluntary and a certified policy is 
Hoosier Cas. Co. v. Fox, 102 F. 2d 214 (N.D. Iowa 1952). 

7127 Colo. 516, 258 P. 2d 776 (1953) 
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Colorado, wherein he laid down the rule that no endorsement or amend- 
ment which limits or otherwise restricts the Definition of Insured, or lessens 
the legal obligations of the insuring company under Colorado laws shall be 
attached to any automobile liability policy. In support of this rule the 
Commissioner referred to the Colorado Financial Responsibility Statute, 
and to the case of Traders and General Insurance Company v. Pioneer 
Mutual, supra. It is considered likely that a case brought before the Colo- 
rado Supreme Court at this time involving the financial responsibility Con- 
dition, in a voluntary automobile liability policy, ‘““When this policy is 
certified as proof of financial responsibility for the future, etc.”” that the 
court will distinguish the prior case and that Bulletin No. 17 would there- 
after be withdrawn. It is respectfully submitted that Bulletin No. 17 should 
be withdrawn, or at the very least, a friendly suit should be permitted to 
test its applicability. Colorado does not have a compulsory automobile 
insurance statute. It does not have any statute concerning who must be 
covered in a voluntary automobile liability policy. The rule is otherwise 
in New Hampshire, Wisconsin and Virginia. 

To turn our attention once again to California, there is a two-fold 
happy sequel to the Wildman case. First of all, on March 27, 1957, the 
California District Court of Appeals, Second District, in Campbell v. Re- 
public Indemnity Company of America,*® permitted reformation of 
an automobile liability policy to express the true understanding of the 
parties that the policy exclude from coverage, operation or use of the vehicle 
by any person under the age of 25 years, and thus to exclude coverage for 
the 18 year old son of the named insured, involved in an accident while 
driving with permission. Then, and of greater significance, the California 
State Legislature passed a bill,!® effective September 11, 1957, which 
amended Section 415 (a) of the Vehicle Code, so as to read as follows: “‘A 
‘motor vehicle liability policy,’ as used in this chapter, means an owner's 
policy or an operator's policy, or both, of liability insurance, certified as 
provided in Section 414 as proof of ability to respond in damages, (em- 
phasis added) issued by an insurance carrier authorized to transact such 
business in this State to or for the benefit of the person named therein as 
assured.”’ This leaves no doubt that a voluntary policy is recognized and 
distinguished, and therefore in such a policy a restrictive endorsement as 
to persons insured is now valid in California.”° 

This is a matter of particular importance in these days of dangerously 
high loss ratios in the automobile insurance industry. Proper exclu- 
sions and restrictions from an underwriting viewpoint are just as necessary 
as rate increases if the automobile industry is to survive. 


149 Cal. App. 2d 476, 308 P. 2d 425 (1957). 

*Ch. 1654, laws 1957. 

* Cases on this subject are collected and commented on in Risjord and Austin, 
Automobile Liability Insurance Cases, (1957), Ch. 40. 


[ 83 ] 








Sonic Boom and Insurance 


By WALTER D. HANSON * 


Wirn THE RAPID DEVELOPMENT of aircraft capable 
of operating at speeds in excess of the speed of sound it is apparent that 
the “‘sonic boom”’ is a factor to be considered by the insurance industry. 

The so-called ‘‘sonic boom” is not new. It is an old familiar phenom- 
enon presented in a new way. 

Accurately speaking, a sonic boom is merely a result of certain physical 
forces and not a cause. Sound is the result of air waves of varying pressure 
striking the ear.. These air waves are the result of any surge of energy. Any 
moving body carries with it a movement of air. This wave of air will cause 
two results—it will exert pressure upon any object it strikes, and it will 
create sound if it contacts an audio device. The magnitude of each result will 
be related to the rate of movement. A common illustration would be an 
automobile moving along a country road. It carries with it a wave of air 
which manifests its visibility in its effect upon the roadside vegetation and 
also creates some noise audible to a bystander. The higher the speed the 
greater the effect of both of these phenomena. 

An airplane in flight will carry with it a wave of air. In comparatively 
low speed flights it is of no importance. However, as the speed increases the 
intensity of the wave increases and at supersonic speeds there are several 
shock waves of varying intensity springing from the wing, canopy, and tail, 
in addition to the initial bow wave and the trailing tail wave. These waves 
continue in the same line of flight as the airplane. If the airplane is diving 
these are pointed toward the ground and will continue in that direction until 
they intercept the ground. Originally, all sonic booms were created in 
diving operations, since aircraft were not capable of reaching the speed of 
sound in level flight. However, many aircraft can now operate in level flight 
at speed in excess of the speed of sound. An airplane in level flight will 
create these same shock waves and, dependent upon its altitude, will create 
sound and do damage. 

The sonic boom, therefore, is not the cause of any damage but is the 
aural manifestation of the pressure waves. These waves diminish in in- 
tensity rather rapidly and, except for a diving plane which in effect aims its 
shock waves at the earth, the waves would not be strong enough to do 
damage if created at an altitude of 20,000 feet or better. However, an 
airplane in level flight drags these shock waves through the air and the trail- 
ing edges eventually touch the ground. If the flight level is low enough 
these waves will cause damage. 


* Member of Hanson and Green, Oklahoma City, Oklahoma. 
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The United States Government has made tests on the pressure of the 
F 100 in level supersonic flight and has released the results of its tests. In 
AFFTC-TN-56-20, May, 1956, “A Flight Test Investigation of the 
Sonic Boom,” the Air Force reached the following conclusions: 


“1. The initial rate of decay of the shock wave pressure jump 
versus distance is quite large and is in accordance with the theory pre- 
sented in reference 1. 

‘2. The pressure rise, a function of free stream static pressure, 
can be expected to be as much as 60 pounds per square foot for very 
low level supersonic flight. For this condition the possibility of wide- 
spread public disturbance and damage is high. 

“*3. The qualitative results of an airplane fly-by at a high Mach 
number were discussed. It is concluded that high Mach number passes 
are potential safety hazards and therefore should be approached with 
caution. 

““4, Sonic booms audible at ground level can easily be produced 
during level flight at supersonic speeds and in some cases during shallow 
supersonic climbs. 

“5. The occurrence of the sonic boom at ground level is dependent 
upon the prevailing atmospheric conditions and is therefore difficult to 
predict.” 


It is apparent that the airplane creates a pressure wave or concussion. 
This is similar to the pressure wave or concussion caused by an explosion, 
but the basic physical cause of the phenomenon is different. This distinction 
has not been made by some insurance industry claim men nor by some state 
supervisory officials. This has resulted in some conflicting claim practices. 
The investigation of claims for damage of this nature presents many of 
the same problems that are found in the investigation of explosion claims. 
The people on hearing the noise immediately feel that some damage must 
have resulted and begin to look over their house. Cracks are discovered 
which the home owner in all good faith did not know had existed. He is 
then immediately convinced that he has suffered damage to his property. 
The situation calls for extreme diplomacy on the part of the adjuster. 

By the nature of the origin of the loss many insurance policies in com- 
mon use do not afford coverage for this damage. I will not attempt to 
identify the various coverages by their form numbers, since they may not be 
uniform in number or content throughout the country. Also, there are 
some old forms on five-year policies which might be involved. In general, 
however, the basic extended coverage endorsements require actual physical 
contact of the aircraft with the insured building. Under such policies there 
is no coverage for this type of damage. The broader form of extended cover- 
age endorsements generally insure against all direct loss by named perils, 
including aircraft, and do not require actual physical contact. Under such 
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policies damage by shock waves from aircraft would be covered. Certain 
other policies cover all physical loss to the property except as excluded and 
in general these policies do not contain any pertinent exclusion. Therefore, 
the loss would be covered. 

At present only certain military p!anes are capable of speeds sufficient to 
create the condition. However, their number is increasing and it is apparent 
that commercial aircraft of similar capabilities are at least on the drawing 
boards. The insurance industry must therefore accept this as a new peril 
and consciously and intelligently underwrite the hazard or reject the risk. 
In keeping with the progressive attitude of the industry I believe the risk 
will be accepted. 

However, at the same time the public must be educated to accept the fact 
that noise is not necessarily synonymous with damage. Deductibles might 
be of value in eliminating small and questionable claims. It would also be 
of assistance if military and, eventually, airline officials would be more 
prompt to investigate and accept responsibility. Public officials should better 
inform themselves of the problems so that when called upon to speak or act 
they do so from a position of knowledge. 

The sonic boom is one of the results of progress, and is here to stay. 
There is no reason why we cannot learn to live with it as we have learned to 
live with the other incidents of this modern age. 


¥ * * 


Recent Casenote 


IMPROPER COMMENTS TO JURY ON PAIN AND SUFFERING—The 
New Jersey Supreme Court on February 3, 1958, helc that it is improper 
for counsel in argument before a jury to “‘state his belief as to the pecuniary 
value of pain and suffering per hour, day or week, or suggest that valuation 
be based on so much per hour, or day, or week, or estimate the amount 
that should be awarded.” The court said. ‘Statements by counsel as to 
the amounts claimed or expected or as to how damages for pain and suf- 
fering should be calculated mathematically are not to be sanctioned be- 
cause they instill in the minds of the jury impressions not founded in the 
evidence.”’ Plaintiff's counsel, in speaking of pain and suffering in his 
summation of arguments before a jury, had stated in part: “How much can 
you give for pain and suffering? As a guide, I try to think of myself. 
*** How much do you think you should get for every day you had to 
go through that harrowing experience, or every hour? *** Would 50 cents 
an hour for that kind of suffering be too high?’’ The court held these state- 
ments constituted an unwarranted intrusion into the domain of the jury, 
and declared it improper to submit the case to the jury under such circum- 


stances. Botta v. Brunner, et al., (digested in the New Jersey Law Journal, 


February 13, 1958, p. 2). 
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New Members 


FRED ROLAND ALLABEN 
Allaben, Davids & Massie 
408 Federal Square Building 
Grand Rapids 2, Michigan 


CARY E. BUFKIN 
340 First National Bank Building 
Jackson, Mississippi 


G. CAMERON BUCHANAN 

Alexander, Cholette, Buchanan 
% Conklin 

2217 National Bank Building 

Detroit 26, Michigan 


Perkins 


MARK A. BRAUN 

Klohr, Merrick, Braun &% Lynch 
105 S. LaSalle Street 

Chicago 3, Illinois 


JAMES O. DAVIS, JR 

Fowler, White, Gillen, Yancey 6&6 Humkey 
1002 Citizens Building 

Tampa 2, Florida 


G. WESLEY DICKENSON 
Dickenson, Sattinger 6 McKee 
628 Main Street 

El Centro, California 


EDWARD E. DORSE) 

Powell, Goldstein, Frazer 6 Murphy 
1130 C & S National Bank Building 
Atlanta, Georgia 


CLAIR V. DUFI 

Duff & Doyle 

509 Union Trust Building 
Pittsburgh 19, Pa 


JAMES L. FOCHT, JR 

McInnis, Focht © Fitzgerald 

830 San Diego Trust & Savings Bldg 
San Diego 1, California 


BENTON E. GATES 

Gates & Gates 

Farmers Loan 6 Trust Company Bldg 
Columbia City, Indiana 


ALFRED M. HAWLE} 

General Reinsurance Corporation 
400 Park Avenue 

New York 22, New York 


CLARENCE S. HUNT 
Ball, Hunt & Hart 
120 Linden Avenue 
Long Beach 2, Cal. 


Roy A. LARSON, JR. 

Sprinkle, Carter, Sprinkle &% Larson 
Suite 300, 1006 Grand Avenue 
Kansas City 6, Missouri 


DAVID F. LEE, JR. 
Lee, Gallagher & Lee 
23 North Broad Street 
Norwich, New York 


AUGUSTINE J. MCDONOUGH 
Devine & Millimet 
1838 Elm Street 
Manchester. New Hampshire 


WHITE MCGEE, JR 

Parker. Stanbury, Reese & McGee 
315 West Ninth Street 

Los Angeles 15. California 


CLARENCE E. MELLEN 
342 Madison Avenue 
New York City, N. Y 


CARROLL E. METZNER 
Aberg, Bell, Blake & Conrad 
900 Gay Building 

Madison 3. Wisconsin 


ROBERT M. MORRISON 
Morrison, Mahoney & Pearlman 
92 State Street 

Boston 9, Mass 


WAYNE MURRAY, JR 
Murray, Dunham & Sadelin 
419 Security Building 
Seattle 1, Wash 


ALEXIS J. ROGOSKI 

Bunker & Rogoski 

410 Hackley Union Bank Building 
Muskegon, Michigan 


ROBERT BUNKER ROGOSKI 
Bunker & Rogoski 

410 Hackley Union Bank Building 
Muskegon, Michigan 


JOHN J. WICKER, JR. 
Wicker, Baker & Goddin 
501 Mutual Building 
Richmond 19, Virginia 


ARIBERT L. YOUNG 
Armstrong, Gause, Hudson & Kightlinger 


-1100 Peoples Bank Building 


Indianapolis 4, Ind 





New Commissioners 


JULIUS WIKLER A. E. BUCKWELI 
Superintendent of Insurance Insurance Commissioner 
State of New York State of Utah 

New York, New York Salt Lake City, Utah 


PABLO J. LOPEZ CASTRO D. J. PEARSON 
Commissioner of Insurance Insurance Commissioner 
P. O. Box 11217 — Fernandez Juncos Sta. State of West Virginia 
Santurce, Puerto Rico Charleston, West Virginia 


Judicial Appointments 


WALTER V. HARRISON 
Master in Chancery of the Baltimore Courts 
Baltimore, Maryland 


Esco WALTER 
Court of Civil Appeals 
Eastland Texas 


EMMETT M. HALI 
Chief Justice of the Court of Queen's Bench 
Saskatoon, Saskatchewan 


Jn Memoriam 
We have recently received word of the deaths of the following 


members within the last year: 


R. A. Bielski, Sioux Falls, South Dakota 
Frank J. Bostick, Spartanburg, South Carolina 
Theodore Levene, Binghamton, New York 


John E. Richardson, Glasgow, Kentucky 


To the families of these departed members we send our belated 


sympathies. 


We also regret to announce the death last June of former Su- 
perintendent of Insurance of Puerto Rico, Mariano Nieves Hidalgo. 


We regret the untimely death of Commissioner Thomas G. 
Spellacy of Connecticut at the Insurance Commissioners’ Con- 
vention in New York City last December. 





